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(Courts of Law in the Orient 


By Wo L. Buroick University of Kansas 


An American lawyer who visits foreign lands naturally desires to see the 
way and manner in which their courts of law are conducted. Although he 
may be a mere vacationist seeking respite from the stress of professional work, 
yet when opportunity offers he feels an impulse, like men in all other vocations, 
to observe how those who are engaged in the same kind of work as his own 
perform their tasks. He wonders whether they are doing them better or not 
quite as well as they are being done at home. 

But to spend a curious hour in a foreign court of law is a different thing 
from spending many weeks in a serious attempt to study the legal systems of 
countries other than one’s own and to observe day after day the methods of 
their procedure. The latter requires many visits to the courts, including the 
trial and appellate courts, many interviews with the lawyers and judges of 
these courts, and many hours spent in observing how the schools and univer- 
sities abroad train their students for the Bench and Bar. 

In my recent travels of more than a year around the world my chief 
purpose was to make a special study of these very things. Many days were 
spent in attendance upon the law courts of Japan, China, India, Egypt, Pales- 
tine, Italy, Germany, Russia, France, and England. Many additional days 
were passed in visiting the law schools of these countries. Much other time 
was also employed in conference with lawyers, jurists, and teachers of the law 
in order to understand more clearly the significance of many things which I 
had seen and heard, and read. 

In this artical I am confining my remarks to the law-courts in the Orient, 
the courts of Japan, China, India, Egypt, and Palestine. This, however, is 
a broad field and in order to keep within reasonable bounds, brevity will 
be necessary in the references to each country. Such an effort can be hardly 
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more than fragmentary outlines, only a series of glimpses. Many things which 
might be of interest must be omitted. 

I was fortunate in having letters of introduction to many judges and 
lawyers in foreign lands all of whom honored me with great courtesy and 
consideration. Without this help it would have been impossible to gather the 
information of which I was in search. 

I spent three months in Japan, China, and India, a month in each. Bishop 
Welch of the Methodist Church, a college mate of mine, has Japan and China 
for his field and has lived in those countries twelve years, having an intimate 
acquaintance with many of their public men, Viscount Saito, the prime minis. 
ter of Japan, being his very good friend. It was through the Bishop’s in. 
fluence that I was enabled to meet some important persons in Japan. Among 
other things, I was invited to address the students of one of the colleges in 
Tokyo where I had for my audience fifteen hundred young Japanese men, 
most of whom, fortunately for me, could speak English. I found them greatly 
interested in our country and in our schools. I also found the Japanese people 
very friendly. Their schools are excellent, intelligence is wide-spread, law 
and order everywhere prevail. Hundreds of Japanese in official and profes. 
sional service have been educated in the best schools of Europe and America. 

In most foreign countries, including Japan, the Minister of Justice is at 
the head of the judicial system. He nominates all the judges and exercises a 
direct supervision over all the courts, the highest as well as the lowest. Eng- 
land and the United States have no minister of Justice, their attorney-general 
departments being of far less power and importance. Where there is a minis 
ter of justice the entire staff of the prosecutor general is under his direction. 
The minister does not appear in the courts as an advocate because his work is 
administrative over them all. Likewise all requirements and examinations 
for admission to the bar are regulated and controlled by him. 

At the law school of the Imperial University in Tokyo I met Professor 
Takagi, professor of American constitutional law. This rather unusual course 
in a foreign law school was made possible by the Chase National Bank of 
New York, which has many branches throughout the Orient. The bank 
endowed a special chair for this instruction as a testimonial of respect and 
good will on the part of America for the Japanese people. Professor Takagi 
introduced me to Judge Ohmori, a justice of the Supreme Court of Japan, and 
to Judge Ohmori I am greatly indebted for many kindnesses. The Japanese 
are noted for courtesy and hospitality, virtues which are conspicuously charac- 
teristic of the legal profession in Japan. Judge Ohmori gave to me much of 
his valuable time and was my personal conductor to the courts in Tokyo, my 
first visit being made to the Supreme Court Chamber on the second floor 
of the great, gray-stone Law Courts Building, situated in the heart of the 

great city near the Admiralty Building. The Supreme Court of the Empire 
occupies a richly decorated and beautiful room. The judges and lawyers 
(advocates) in all the higher courts, trial and appellate, wear robes and circular 
(crown-like) caps, the secretaries (clerks), officials, bailiffs, and other at- 
tendants being also clothed in distinctive uniforms. There are minor “courts 
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of first instance” in all towns and cities of sufficient size, “high-courts” (cor- 
responding to our district courts) in all important centers, several regional 
appellate courts, corresponding to our Federal Circuit Courts of Appeal, the 
judicial system being topped by the Imperial Supreme Court in Tokyo. 

After my visit to the Supreme Court, Judge Ohmori led me to various 
divisions of the High Court in the same building, the trial court rooms being 














Bishop similar in their appearance to the European court rooms. I was particu- 
Ching larly interested in the criminal courts. There is no prisoner’s dock as in 
timate § European courts, the accused being seated at the lower end of the long table 
minis. @ used by his counsel. The judges’ bench occupies a somewhat high dais, three 
’s in. | judges, regularly, trying the case. There is no jury, neither Japan nor China 
mong fj having introduced the jury system even in criminal cases. The official prose- 





cutor is seated at a desk at one end of the judges’ bench, the secretary of the 
court having a similar desk at the opposite end. The proceedings were quiet 









m 
realy and orderly, great decorum being at all times preserved. The scene was in 
cople ff striking contrast to a trial which I attended in San Francisco a month previous, 
lay @ the sensational Egan trial, where cameras were clicking and loud and noisy 
ofes- objections were constantly made. Objections to evidence are rarely heard in 





a Japanese court because the presiding judge asks most of the questions, and the 
























is at § conduct of the case is in his own hands. 
se3 a It was about fifty years ago that Japan, in a great forward movement, 
Eng. ff placed itself in line with European ideas. Its civil Code, based upon the mod- 
eral ern civil law, is regarded by many jurists as the most scientific exposition of 
inis | legal principles yet compiled. Its criminal law is a blend of European and 
ion. native or customary law. 
k is At the conclusion of my first visit to the Japanese courts Judge Ohmori 
ions informed me that Dr. Wani, the President of the Supreme Court, desired 
that I should visit him in his chambers. It was as if the Chief Justice of the 
sor Supreme Court of the United States were inviting to his office a visitor from 
Irse Japan. It was a rare experience. For more than an hour I had the privilege 
of of a private interview with Dr. Wani, a scholarly, urbane, delightful gentle- 
nk man, advanced in years, yet keen and alert, reminding me very much of our 
nd own beloved Chief Justice Johnston. Before I left, tea and cigarettes were 
agi brought in and I was invited to visit and study the courts at my pleasure. It 
nd was no trifling courtesy, for even Japanese subjects do not at will visit their 
se own courts out of idle curiosity as do many of our own people in this country. 
1c- In Japan, one must state his business and get a card of admission from the 
of custodian near the entrance before, as a rule, he can enter. 
ry When i arrived in Peiping (Peking) I made my contact with the Chinese 





courts by means of letters furnished me by the American Legation, one letter 
being directed to Mr. Hsieh (pronounced “Shay”), the clerk of the High 
Court. This court is located in a very massive and imposing building, the 
former Supreme Court building before the transfer of the national capital to 
Nanking. The chief clerk, or secretary, of a Chinese court is a very important 
person, a sort of master of ceremonies. I and the interpreter who accompanied 
me, were received by Mr. Hsieh with some formality. We were conducted to 
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his offices and served with tea. Nothing stronger, I assure you. Then we 
were led by him to one of the criminal courts and given seats upon the bench 
in the rear of five men dressed in official robes. Three of these men were the 
judges, the other two being the prosecutor and deputy clerk. The first case 
was a “tomb robbery,” the accused being charged with breaking open a tomh 
and stealing various articles that had been buried with the body. The prisoner 
stood a few feet in front of the bench, two policemen, armed with rifle, stand. 
ing with the prisoner between them. The owner of the tomb was the only 
witness, and the accused was without counsel. After the witness had told his 
story, the president of the court asked the prisoner a few questions and 
then consulted with his associates. A minute later he pronounced a verdict 
of guilt and sentenced the culprit to two years and six months in prison. As 
the man was led away I noted that only twenty minutes had passed since he 
entered the room. Another case was immediately called, that of three “bandits” 
(so they were designated) accused of murdering a thirteen-year-old boy, shot 
by one of them, while the three were engaged in robbing the boy’s father. The 
three defendants were brought in, heavily shackled together, irons upon their 
feet and hands, and a strong chain extending from each to the two others, 
Two of the prisoners were ferocious looking men and middle-aged, but the 
third, the man who was said to have fired the shot, was young, possibly 
under twenty-five, having a very intelligent and prepossessing face. The 
three were guarded by several soldiers. As in the other case, no attorney ap- 
peared for the defense. I asked why this was so, and was told that they 
probably had no money to pay a lawyer and that the government appoints 
no one in such a case to defend. The slain boy’s father was, as in the first case, 
the only witness, his story being vigorously interrupted, however, from time 
to time by the defendants. When his testimony was concluded, the presiding 
judge gave the accused an opportunity to speak but they had little to say. After 
a brief recess, during which the judges consulted, the court reconvened, pro- 
nounced a verdict of guilty and imposed the penalty of death. About two 
hours were consumed in this second trial. In connection with the death 
penalty I asked my interpreter if decapitation was still the mode of execution 
in China. “No,” he replied, “capital punishment has been abolished here. 
Those condemned to death are shot.” From the standpoint of a literal Lat- 
inist, however, his English was not so faulty after all. 

After a visit to Nanking, the new capital of Northern China, I journeyed 
to Shanghai and visited there the United States Court presided over by Judge 
Purdy. This court by treaty with China has exclusive jurisdiction in all matters 
affecting United States Citizens. With the aid of Judge Purdy and Mr. George 
Sellett, the United States District Attorney, I attended some interesting sessions 
of the Shanghai Chinese courts, both civil and criminal. In this great city 
there are over three million Chinese and about fifty thousand foreigners 
representing over forty nationalities. The Chinese District Court and the 
Branch Court of Appeals for Kiangsu province are held here. Since the 
Constitution of 1923 China has compiled a general codification of her law, 
based largely upon European codes. There are several excellent law schools 
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in the country, their faculties being largely composed of men trained in 

the best schools of Europe and America. In the remote localities there 

js much lack of uniformity in court procedure and much crudity still exists, 

the entire matter being greatly complicated by the stress of political con- 

ditions in China. It is, however, only twenty-three years since the old 
imperial monarchy ended, and but eleven years since the present government 
had its birth. Too much should not be expected in the way of legal reforms 
in so short a time, especially, when an entirely different legal system was in 
vogue for thousands of years. 

In Hong Kong one is in British territory, and here the courts are patterned 
upon English standard, judges in red gowns and big white wigs, barristers 
in black gowns and smaller white wigs. Here also one finds for the first time 
in the Orient, a jury, with all its faults still the bulwark of English law. I 
attended in Hong Kong a criminal trial presided over by Chief Justice Kemp 
(Sir Joseph), and one might have imagined he were a visitor in the Central 
Criminal Court (the Old Baily) in London. The procedure was almost iden- 
tical, the same dignity, the same speed, and, probably, the same result. 

From Hong Kong I sailed to Manila and there I visited the Court House, 
a handsome building, and attended, therein, a court of first instance. The 
civil law planted centuries ago by Spain still prevails in its modern form. In 
fact, the Spanish Civil Code, so far as the general principles of law are con- 
cerned, is yet in force not only in the Philippines but also in Porto Rico and 
the Canal Zone despite the changes in the governments of those former Span- 
ish possessions. There is no jury, however, in the Philippines even in crim- 
inal cases. 

From Manila to Singapore, Rangoon, and then to Calcutta, English law 
being the controlling influence all the way. The courts in Calcutta, the 
capital of the Indian province of Bengal, are ultra English. In the High 
Court sessions the judge in scarlet robes is preceded as he enters by the sheriff 
and his deputy, each clad in evening dress, the former holding before him a 
sword, the emblem of punishment, the latter bearing a mace, the emblem of 
authority. The barristers, as strictly trained as in English courts, are robed 
in black, but the wigs, still absurdly retained in England and in some of the 
British provinces, have been discarded. 

The English courts in India have introduced some innovations. In crimi- 
nal trials there is a jury of nine, six votes necessary to convict, although a vote 
of five to four may be accepted as a conviction within the discretion of the 

court. In the murder trial which I witnessed in Calcutta the jury stood seven 
to two in a verdict of guilty. Due to the different races and religions of those 
subject to jury duty a unanimous verdict in India is rarely returned. 

The judicial system of India is too extensive and complicated to be taken 
up in this brief outline. It is, however, thorough and efficient. In all the 
large centers under British control the High Courts are similar to the High 
Court in Calcutta, presided over by British judges and administered in accord 
with British dignity and justice. In many other localities, however, there are 
Hindu courts and in other places Mohammedan courts which proceed in ac- 
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cordance with their own laws. Despite all that has been said by sentiment] 
theorists about the alleged misrule of the British in India a wonderful work 
of betterment for the people has been carried on, and no merely local goy. 
ernment could at this time successfully take its place. The followers of 
Ghandi are very few, comparatively, not one per cent of the entire population, 
and they are not as numerous as they were two or three years ago. The relig. 
ious customs of the Hindus with their depressing and demoralizing doctrines 
of caste and their superstitious pratices present problems in government un. 
known elsewhere in the world. Ghandi is of special interest to lawyers because 
he is an English barrister, a “graduate” of the English Inns of Court and 
formerly practiced his profession in South Africa. A British army officer who 
knew him there told me that the Ghandi of those days, dressed in striped 
trousers, cut-away coat, top hat, cane, gloves, and spats, was quite a different 
picture of the present Ghandi clad only with loin-cloth and assiduously 
working at his spinning-wheel. Bombay is the headquarters of the Ghandi 
supporters and when I was there I made an effort to get an interview with 
him, but at that time he was in jail in Poona, about a hundred and fifty miles 
away, and refused to see any visitors. 


From India I sailed to Egypt, and in Cairo, the capital of the country, | 
visited four Egypt courts. Except for the fezzes and gaudy robes of judges, 
advocates, and spectators generally there was little to be seen that would not 
be daily seen in the continental courts of Europe. On another occasion | 
went with Dr. Jardine, our United States Minister of Egypt at that time—now 
the State Treasurer of Kansas—to visit the “Mixed Courts,” so-called on ac- 
count of their French, English, and American judges. This is the extra-ter- 
ritorial court where the citizens of those countries represented by the judges are 
enabled to have all legal matters, civil or criminal, passed upon by judges of 
their own nation. It is interesting to note, however, that instead of applying 
the laws of their own respective countries, as is done in China, the judges of 
the Mixed Court apply the Egyptian Codes. China, desires to have this very 
thing done in its extra-territorial courts, and U. S. Senator Thomas of Utah 
has introduced a bill (S.1784) providing that the U. S. Court in China shall 
apply in that court the new codes of China instead of our own law. The 
outcome of this bill is, however, doubtful. 


The Civil Code of Egypt is based upon the Civil Code of France. There 
is, however, some Mohammedan law in the Egyptian Code but not a large 
amount. Mohammedan law has also to some extent, influenced the other 
Codes of Egypt, the Criminal Code of 1904, the Codes of Procedure, and the 
Commercial Code. French law, however, is the foundation of them all. 
Egypt was for many years under the tutelage of the British Government, and 
when the World War broke out in 1914 a British protectorate was declared 
over the country. This was terminated in 1922 when the present ruler, King 
Fuad, the son of the former Khedive, was recognized. 


From Cairo it is a journey of only about fifteen hours by rail to Jerusalem. 
The ancient Children of Israel wandered forty years in their exodus from 
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Egypt before they reached the Promised Land, but now comfortable modern 
trains make the trip in about half a day. 

Palestine under the English Mandate has made an almost miraculous 

rogress. It contains now over a thousand miles of railways and likewise over 
a thousand miles of good, hard surface roads for automobiles. 

The government of the country is in the hands of the Lord High Com- 
missioner, Sir Arthur Wanchope at the present time. He is appointed by the 
King of England, but named by the Prime Minister. The Attorney General 
of Palestine is likewise a crown appointee. He acts as the Minister of Justice 
and advises the Palestine government upon legal matters. 

The Judiciary consists of three grades of courts: (1) The Court of Appeals, 
composed of a chief justice (Michael McDonnall, 1933) and five other mem- 
bers; (2) District Courts (of which there are now four, viz. at Jerusalem, 
Jaffa, Haifa, Samaria, and Galilee); and (3) Magistrate Courts. All judges 















a are appointed by the British Colonial Secretary upon the recommendation of 
with the High Commissioner and the Minister of Justice, and consist of English, 
niles Arabian, and Hebrew judges. 





The Court of Appeal has appellate jurisdiction and original jurisdiction 
in matters not within the jurisdiction of any other courts. The District Courts, 
or the High Courts as they are often called, have general original jurisdiction. 
There are no juries either in civil or criminal cases, but three judges sit on a 
case, combining the functions of both judge and jury. All the judges are 
robed, the English judges wearing wigs, the Mohammedan judges the fez, 
the Hebrew judges usually the turban. There is no division of the lawyers 
or advocates as they are called, into barristers and solicitors as in England, 
but they all wear robes. The English advocates wear no wigs, however, but 
Mohammedan advocates wear the fez. 

Magistrates Courts correspond to our justices of the peace courts. They 
have jurisdiction in civil matters where not more than 100 pounds is involved, 
and in criminal cases in which the punishment does not exceed one year of 
imprisonment. 

In addition to the courts already mentioned there are Moslem Religious 
Courts, Rabbinical Courts, and Courts of Christian Communities, having 
jurisdiction over their co-religionists very similar to the former ecclesiastical 
courts of England, namely, in matters of marriage, divorce, alimony, inheri- 
tance, and personal status. They have special land courts and tribal courts, 
the latter adjudicating tribal customs among Bedonin litigants. The entire 
judicial system is very thorough and complete, showing the characteristic 
efficiency of the British government. 

I attended, in Jerusalem, sessions of both the High Court and the Court 
of Appeal. The courts were conducted with dignity and ability. The advo- 
cates are all well trained, and among them were several very able Hebrew 
lawyers who had formerly practiced in the City of New York. 

The Civil Code of Palestine is substantially the former Turkish Code, 
based largely upon the civil law of continental Europe, supplemented with 
Mohammedan law. The Penal Code is also Turkish, but based largely upon 
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the French Penal Code. Advocates who have taken up their homes in Palg. 
tine since the inauguration of the British Mandate, as for example, in the case 
of the mentioned Jewish lawyers from New York, are required to pass ap 
examination upon the Palestine Codes in order to be admitted to practice in 
the courts. 
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In thus attempting to present some of the many observations made by me 
in the law courts of foreign lands, it is pertinent to repeat what I said at the HH gang 
beginning, that one can say but little in a short article about matters which if [J on P 
fully treated would require volumes. I trust, however, that sufficient has been sary 
said to show that all over the civilized world, courts are organized to establish J doll: 
and maintain those principles of law and order which each country has deemed J mak 
necessary for its preservation; that courts are the means whereby the rights, org 
be they few or many, which the people possess are enforced; where justice, the 
whatever may be its national significance, is dispensed; and where, as a basic cap 
theory, the general welfare is promoted. A country may be greater than its tic 
rulers, greater than its law makers, but it is not greater than its courts of law, cut 
for “by these shall all men know” what a nation is, because only by the wisdom, bor 
the honor, the integrity, and the fearlessness of its courts, including the Bench, bey 
the Bar, and all others who serve the courts in any way, can the character of mt 
a nation be preserved and social justice be made a reality. $01 
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New Members Admitted to the Bar January 17, 1934 
James Leo Kennedy, Kansas City, Wyan- James Samuel Lester, Grantville, Jef- h 
dotte County. ferson County. $i 
John V. Richeson, Kansas City, Wyan- _Jesse Ira Linder, Gove, Gove County. F 
dotte County. Freeland Franklin Penney, Lawrence, 
John Michael Eresch, Topeka, Shawnee Douglas County. . 
County. Arthur Lloyd Douglas, Columbus, Cher- 
Robert Reynolds Jones, Clifton, Wash- okee County. f 


ington County. 

H. Hermes 
County. 

Robert Wilson Wagstaff, Independence, 
Montgomery County. 

Lewis LeRoy McLaughlin, Axtell, Mar- 
shall County. 

Walter George Klamm, ‘Kansas City, 
Wyandotte County. 

Milward Cecil Schrader, Kinsley, Ed- 
wards County. 

Lenard T. 
County. 

James Sullivan, Louisville, Pottawatomie 
County. 

John Lewis Porter, Kansas City, Wyan- 
dotte County. 

Thomas Dawson Hampson, Jr., Fre- 
donia, Wilson County. 


Nye, Topeka, Shawnee 


Jent, Pittsburg, Crawford 


Thomas Carey Lysaught, Kansas City, 
Wyandotte County. 

Orville Mills, Jr., Medicine Lodge, Bar- 
ber County. 

Danford Smyth, Grantville, Jefferson 
County. 

Dudley Eugene Brown, Lawrence, Doug- 
las County. 

Morris Garrett Stack, Topeka, Shawnee 
County. 

Loren Edson Hancuff, Topeka, Shawnee 
County. 

Theodore Marion Flick, Goodland, Sher- 
man County. 

William Athol Baker, 
Wyandotte County. 

Charles Morrison Herzer, Emporia, Ly- 
on County. 

Charles Warren Day, Shawnee, Johnson 
County. 


Kansas City, 












































































Wuat Can Bez Done Asout Crime? 


What (an ‘Be ‘Done -About (rime? 


By O. W. Witson 
Chief of Police of the City of Wichita 


Murders, robberies, burglaries, thefts by the hundreds! Kidnappings, 






Y me 

t the g killings, bandit raids not only on banks and business houses, but actually 
ch if fH on police stations and prisons! Wanton, ruthless, cold-blooded and unneces- 
been killing of innocent victims! Property loss running into the billions of 





dollars each year! Our penal institutions turning out dangerous criminals to 
make room for new crops! Desperadoes openly flaunting the law, challenging 
organized society! Every day the ranks of the criminally-minded swollen by 
the addition of new recruits who are convinced by the facts that society is in- 
capable of coping with the clever criminal! Criminal lawyers, crooked poli- 
ticians, sob-sisters! Alibis framed, witnesses intimidated, jurors bought, prose- 
cutors threatened! Desperate bandits released on inadequate and worthless 
bonds to continue their pillage and murder! The police at a loss where to 
begin in the battle where all of the odds are against them and where they 
must fight from the time of arrest until the criminal has served sentence lest 
some string be pulled to disturb the regular course of justice! Citizens alarmed, 
concerned, frightened! Society is well aware of the problem with which she 
is confronted! It is so constantly before our eyes that there is no point to 
stressing its importance nor its urgency. 

The enormity of the problem with its ramifications into every field of 
human endeavor makes it apparent that its solution is beyond the wisdom of a 
single individual. But something must be done! By whom? Too often each 
citizen leaves the performance of this difficult task to some one else. This is 
offered as a suggestion: 

A crime Commission to be authorized by the legislature, to consist of a 
paid chairman and four other members to serve without pay; the commission 
to have appropriated sufficient funds to provide for a full-time secretary and 
expenses for the board members; regular meetings to be held and every possible 
angle of approach to the problem studied through conferences and communi- 
cations with experts in the various fields. 

The Commission would have two functions: to decide WHAT should be 
done and then to decide HOW to put into effective operation such recom- 
mendations as they might be prepared to make. Needless to say, making the 
change is much more difficult than deciding that it should be made; but ob- 
viously there is no point to striving for a theoretical solution unless there be 
some assurance of applying the remedy in the practical solution of the problem. 

In deciding WHAT should be done (the theoretical solution) the Com- 
mission might become conscious that there are certain fundamental principles 
which may be stated and accepted as theorems: 

“Speed and certainty of punishment is the greatest deterrent to crime; 
much greater than severity of punishment.” 

“A strong administration of a weak system or procedure is more effective 
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than a weak administration of a perfect system; personnel is more important 
than procedure.” 

“The chain of law enforcement is no stronger than its weakest link.” 

When they come to this last maxim, they will scrutinize the various links 
and find weaknesses in all of them. First, of course, comes the police. They 
will examine this link critically, and will find any number of flaws. They 
discover that there are a few fundamental principles the application of which 
determines the strength of this link; that the link is weak in proportion to 
the failure to apply these principles: 

1. Selection of Personnel: The greatest care must be exerted to the end 
that only the most capable shall be selected to perform the difficult tasks of 
law enforcement. A very cursory examination reveals that this principle is 
being almost totally ignored; that political preferment outweighs ability; that 
none of the devices that science and education lays at their feet for this purpose 
are being used by the police. 

2. Training: The tasks imposed upon the police are admittedly most dif- 
ficult and complicated; they are required to make decisions and conduct in- 
vestigations which require the careful consideration of the very best minds 
available; yet practically no effort is made throughout the entire state to train 
their police! It is true that they learn in the school of experience, but this edu- 
cation costs much in public esteem and confidence, because each lesson is 
accompanied by a blunder. 

3. Equipment: Few of the police departments of the state have availed 
themselves of the opportunity offered by radio and motorization. The failure 
is not usually a failure on the part of the police, but rather a false sense of 
economy on the part of short-sighted individuals who fail to appreciate the 
possible increase in efficiency. Most departments are lacking adequate head- 
quarters equipment to properly perform their job. 

4. Organization and Administration: The heads of municipal police de- 
partments have had little or no training intended to perfect the most effective 
organization and to most efficiently administrate that organization. What 
thought is given to the most effective distribution of personnel; to placing men 
fairly where they are most needed? What department analyzes the needs for 
police service so that it may know when and where to exert its effective 
strength? 

ee Commission would discover that there is a much more serious situ- 
ation so far as the state problem is concerned. There is no adequate coordin- 
ation between the various municipal units. There is no agency prepared to 
assist where a situation presents itself beyond the possibility of local solution, 
no state aid in running down bandit gangs that operate over wide areas. There 
is no agency concerned in preparing statistics on the crime situation in the state; 
no central bureau for the receipt and dissemination of information; no state 
investigators prepared to help the municipality deal with criminals who strike 
and then take shelter in some distant city, criminals who are a menace not 
alone to the city of their most recent depredation, but to every city in the state. 
Surely the State of Kansas does not expect the police of a few cities to under- 
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take the protection of the citizens of every small city. Certainly Kansas should 
have an efficient squad of investigators prepared to cope with the bandit gangs 
who may break out with their lawless acts in any part of the state. 

What then should be done? Perhaps the Crime Commission would recog- 
nize the great need for a Bureau of Identification and Investigation; a central 
clearing ine where finger print cards might be filed to assist in the more 

id identification of apprehended criminals; where latent finger prints found 
at the scene of a crime might be sent for identification by means of a single 
finger print file; where experts would be available for the scientific examination 
of any evidence which might be submitted to assist in an identification or 

oof that a crime has been committed; where crime reports may be studied 
and classified with a view to assisting in the apprehension of wandering crimi- 
nals who strike in one municipality and move on to another, leaving behind a 
string of crimes that are never cleared. Such a bureau should very properly 
have skilled and capable investigators paid by the state, available for any 
municipality which might care to pay expenses in the solution of a local crime, 
but always on the track of predatory gangs who are definitely a concern of the 
entire state. Such a bureau should be prepared to broadcast immediately 
information on crimes and criminals to officers of the entire state and sur- 
rounding states; it should be equipped to make fire arms identification, hand- 
writing and typewriting identifications, chemical and microscopical examina- 
tions and to assist in any way possible with the use of science in the fight 
against crime. 

Perhaps the Crime Commission would examine critically the police pro- 
tection afforded the rural community and the farmer. They would give 
thought to the hundreds of lives lost yearly in traffic accidents on state high- 
ways. They might consider the advisability of a State Police, either as a 
Highway Traffic Police or as a Rural Police or as a combination of both which 
might not only save lives by patroling the highways, and give protection to 
the rural sections of the state, but the officers of which might also serve as 
investigators, auxiliary to such a staff in the State Bureau of Identification and 
Investigation, or as a substitute thereto. 

In considering the problem of Police Training, the Commission might 
advocate some type of State School, possibly under the direction of the State 
Bureau or the State Police, at which instruction would be given not only to 
State Officers but to municipal police officers without charge. It would prob- 
ably start with a six-weeks course once each year and develop into a zone 
system, holding the same course in several different locations in the state each 
year in order that a larger number of municipal police officers might be served. 
The Commission migh recommend that the out-of-town officers be given free 
room and board in order that a greater number might avail themselves of the 
opportunity. But in the back of their minds the Commission would be sure to 
have the dream that some day there would be established at the state educa- 
tional institutions a regular course in police training of at first two and finally 
four years, to which would be admitted those young men who wished to devote 
their lives to this profession. who were qualified, physically, mentally, and 
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morally. When that day comes, a city would not consider recruiting ex 
from the ranks of those who hold certificates of graduation from such a school, 
which is no more than is expected of school teachers today. 

In their examination of conditions in the police departments of the Cities, 
the Commission would discover many failures to maintain a proper standard 
of selection, training, equipment, and organization and administration. Th 
would realize that often these failures were not failures of the police, but fail. 
ures of shortsighted commissioners and councilmen too zealous in saving the 
public funds. They might consider the advisability of establishing a Police 
Board whose function would be exclusively inspectional, who would establish 
certain definite standards with which the police of each city would be com. 
pared, much as the Board of Fire Underwriters examines the standards main- 
tained by each fire department. But instead of increasing insurance rates as 
is done in the case of a city which fails to maintain certain standards in its 
fire department, some other motivating power would be supplied. Perhaps 
the state would undertake to furnish a certain percent of the police budget 
for each city which maintained the proper standards. Of course, the Police 
Board should have no power except that indicated; and the Commission would 
weigh carefully the possibility of such a Board being appointed which would 
not become a political device concerned largely with distributing largess to the 
favored few regardless of qualifications and standards. 

If after examining this first link in the chain of law enforcement, the 
Commission have not become defeatists, they may proceed to the next few 
links: the prosecutor, the judge, the jury (who represent public opinion, God 
bless them). Of the prosecutor they might read: (In the Illinois report) 
“When the plea of guilty is found in records, it is almost certain to have in the 
background a session of bargaining with the State’s attorney. If the prisoner 
is charged with a severe crime, which for some reason or other he does not 
care to fight, he frequently makes overtures to the State’s attorney to the effect 
that he will plead guilty to a lesser crime than the one charged. These ap- 
proaches often are made through another person called a fixer. We found 
many cases in which the plea accepted, and the punishment inflicted, seemed 
trivial in comparison to the magnitude of the crime committed.” And in 
the Virginia survey they would read: “A relatively small percentage of criminal 
cases is now determined by the ancient trial by jury. We like to think that we 
still have trial by jury, and sometimes we still do, but if we think that the usual, 
the routine, the ordinary criminal case, is now decided by the open, dignified, 
historic trial by a court and jury, we are simply deceiving ourselves. The usual 
case is now decided, not by the court, but by the commonwealth’s attorney. 
The commonwealth’s attorney is now the keystone of the criminal court, and 

not the judge. Administrative justice refers to those dispositions of criminal 
cases other than by trial.. In Virginia in 1917, 54 per cent of the non-liquor 
felony charges were disposed of in administrative ways; in 1922, 64 per cent; 
in 1927, 68 per cent. If we knowingly and intentionally desire administrative 
justice instead of the court trial, well and good; but if we foolishly believe 
we are getting court trials when we are, in fact, receiving administrative justice 
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that is quite another thing. Possibly it is like entering a drug store and order- 
ing quinine but receiving calomel. The calomel may be the better drug for 
ys, but we ordered quinine; we paid for quinine, and we ought to get quinine. 
To carry the simile one step further, the druggist (who is the prosecuting 
ey) may realize in a hazy sort of way that calomel is not exactly what 
we ordered (probably he is too busy to worry much about it,) but he consoles 
himself with the thought that either drug will probably do us some good and 
besides the calomel (administrative justice) is already made up and is easy to 
t in a box while the quinine must be dispensed. Wittingly or not, the 
druggist of late years has certainly been disposing of many a dose of admini- 
strative justice.” 

Of the judge they might read the following comments by General Tirey 
L. Ford: 

“And now we come to the very heart of the trouble. It is an unpleasant 
thing to say, but it is true, and the bar knows it to be true, that however honest 
our trial judges may be, a majority of them, particularly in our most populous 
centers, are neither able nor fearless. Too many of our trial judges have reached 
the bench through skillfully conducted campaigns, with appeals to the popular 
local sentiment of the day, and in entire disregard of those sterling qualities 
and qualifications that go to make up the able and the fearless judge. Most of 
the judges of whom we are now speaking made a rather poor fist of practicing 
law, and they look forward with dread to political defeat and a return to a 
reliance upon their own meager abilities. With the recall stalking beside them 
and election day looming ahead, these judges give their waking thoughts over 
largely to avoiding the one and successfully meeting the other. Their judicial 
labors become secondary and subordinate to their political activities. Such 
judges are more concerned with the effect their judicial conduct may have 
upon their political fortunes than they are with the expedition of criminal 
trials. I know this sounds harsh, and I wish it were not true. But if we are 
to apply an efficacious remedy we must have a correct diagnosis based on facts. 

“It is perfectly clear that our statutory procedure invites and permits the 
expedition of criminal proceedings. It is equally clear that neither prosecuting 
attorneys nor defending attorneys could unduly retard such proceedings with- 
out the aid or acquiescence of the trial judge. The conclusion is, therefore, 
inescapable that lack of expedition in criminal proceedings must be charged 
to a timid and political-minded judiciary. The remedy is obvious. If we are 
to have expedition in criminal proceedings we must have able and fearless 
trial judges. But how are we to procure such judges? That is the real problem. 

“This problem has been successfully solved in England, and the manner 
of its solution there may be worthy of careful study here. The trial judges there 
are appointed for life with salaries equivalent to about $25,000 a year in our 
money. The office is there considered one of high and exceptional honor and 
the appointments thereto are made from the recognized leaders of the English 
bar. For this the bar itself is largly responsible. The spirit of the bar that 
fosters the selection of its ablest members was of gradual growth, but is now 
a definite and permanently controlling factor. The political party in power 
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heeds the views of the bar and the bar invariably puts forward its ablest mem. 
bers. Indeed, it has reached the stage where prediction can safely be mag 
that, should a vacancy immediately occur, one of not more than a dozen known 
and recognized leaders of the bar would be appointed to such vacancy. 

“Such is England’s method of filling judicial positions in her trial court, 
and the result is an honest and able and a fearlessly independent judiciary, 
Criminal trials are there conducted with notable fairness and with prompt 
expedition. No social, political, or other standing of the defendant has any 
effect upon an English trial judge. Lords and laborers, prime ministers and 
chimney sweeps, all look alike to him. His sole guide is the law as applicable 
to the facts of the case before him. 

“For the last quarter of a century in England there has been a steady 
annual decrease in the number of persons committed to penal servitude (cor. 
responding to commitments to our state prison) and it is believed by those 
most capable of judging that this has resulted in no small degree from the 
certainty of an early and an expeditious trial of every criminal charge. 

“] think it may safely be assumed that the bar would welcome an oppor. 
tunity to aid in the selection of able and fearless trial judges. Under present 
conditions, however, the effectiveness of such aid would be greatly minimized. 
The ablest members of the bar stand aloof from a judicial office whose posses 
sion involves a political scramble, where the glad hand overwhelms merit, 
where an appeal to passion and prejudice outweighs considerations of judicial 
fitness, and where uncertain tenure and a reduced income would be the rewards 
for their success at the polls. The truth is that, with a rare exception now and 
then, the field from which judicial candidates can be selected for our trial 
courts, at least in the more populous centers, is limited to lawyers of meager 
ability who are actuated by no higher motive than to secure through the medi- 
um of the bench an income they could never hope to earn in the practice of 
their profession. Rarely within this narrow field can there be found an able 
and a fearless judge. And without able and fearless judges we can never have 
that expedition in criminal proceedings that makes for the deterrent qualities 
of swiftness and certainty in the infliction of punishment for crime. We are 
thus forced to the conclusion that until we can find and adopt some practicable 
and effective method of securing able and fearless judges to preside over our 
trial courts, we shall continue to suffer from the inefficient administration of 
our criminal laws.” 

About this time the Crime Commission recalls to mind the axiom that 
“A strong administration of a weak system is more effective than a weak ad- 
ministration of a perfect system; that personnel is more important than pro- 
cedure.” They are convinced that much of the trouble comes from the lack- 
adaisical attitude of those charged with administering justice and they wonder 
how the state might be assured always of a strong administration. Taking 
the easiest way out, permitting sympathy to overrule common sense, listening 
to the blowing of the political wind will never produce an attitude of respect 
and regard for our laws. Firm treatment is necessary, and is possible only by 
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Jacing the responsibility on men who have the courage and will and ability 
to administer the laws in a strong, effective manner. 

They would probably lack the courage to advocate the change, but cer- 

tainly some of the Commission would be in favor of making the posts of 

utor and judge a life career, to be entered in the lowest post available 

by the young man just finishing law school, providing he had the proper 

valifications. From there he would be advanced as his experience broadened 
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Pa and as his ability was demonstrated. He would always be protected from 
and itical pressure, he would serve for life or until pensioned, and if he had the 
able proper ability he would be eligible for the highest judicial or prosecuting post 





in the state without regard to his political affiliations for he would have 
practically none, exercising his right to vote but taking no active part in politics 
any more than a good police officer. Imagine the skill which would be devel- 
oped by such a man; think of the vigor with which he could perform his 
duty when he is concerned with nothing but doing his job well. This certainly 
would be a far cry from the present system. 

By this time the Commission should be thoroughly interested in the matter 
of criminal procedure, even to the point of suggesting a few changes of their 
own. Immediately they will consider the very prevalent practise of compro- 
mising criminal cases. If they are generous they will recognize that this prac- 
tice has developed from a rush of business which has made an expeditious 
handling of criminal cases necessary. But they will probably recognize that 
in criminal cases the interest of the State is greater than the interest of the 
victim, and probably greater than the convenience of the officers charged 
with administering justice. Perhaps they will have some suggestion which 
will make deals with the criminal less likely. The term “deals” is not being 
used in its vicious sense, but merely as a description of the practice of reducing 
the charge in order to expedite the case; burglary reduced to petit larceny 
in exchange for a plea of guilt, the burglar saves four years and eleven months, 
the prosecuting attorney several hours of hard work and the case is disposed of 
with one more conviction marked up. Of course, the Commission must recog- 
nize that there are weak cases where this may be the logical procedure. 

The Commission may not be composed of all lawyers, and the lay mem- 
bers may want to know what clever lawyer criminal invented the preliminary 
hearing so that the defense could learn all the facts known to the prosecution, 
and then prepare a defense, too often in the form of an alibi, which is not 
revealed until it is unraveled before the jury. Certainly he will be enthused 
with the “Alibi Defense Bill.” 

He probably will have trouble understanding why the defendant doesn’t 
have to testify, why if he is innocent he should not get up in open court and 
tell a frank open story which will probably knock the prosecution into a 
cocked hat. If he has his way, steps would be taken immediately to remove 
the privilege of silence from the accused. He will think too that the judge, 
the one skilled man in the court room really qualified to judge, should com- 
ment on the facts which have been offered to the jury. He will, if he is a good 
business man, be disgusted with the frequent continuances, especially when 
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he observes that they are almost always in favor of the defendant. He won't 
understand why it should be necessary for the jury to return a unanimoys 
verdict and if he observes many jury trials, he will be impressed with the need 
for demanding certain qualifications in the jurymen, so that reasonable intel. 
ligence may be assured. 

When he discovers the ease with which dangerous habitual criminals ma 
obtain their release on bond, and learns that they will often continue their 
pillaging in order to be supplied with funds for their defense, he is surprised, 
When he learns that they often jump their bond and that the state is successful 
in collecting but very few cents if any at all on the dollar, he is grieved. When 
he learns that one county in a six-months period collected the sum of $12.09 
on a total of $50,000 in forfeited bonds he is disgusted and ready to hand in 
his resignation. But he immediately decides that his duty is to rectify this 
deplorable state of affairs. He is told that the only purpose of bond is to 
assure the appearance of the defendant in court; he counters, however, with 
the demand that the state should have complete assurance of collecting 100 
cents on the dollar in the event he fails. And he insists that the ex-convict 
should not have the same privileges of making easy bond as has the first 
offender. 

In his contact with the ex-convict, he learns that the most dangerous may 
carry guns in his car with perfect impunity; that a police department picked 
up two such men each with a forty-five automatic in a brief case which they 
undoubtedly intended using on police officers should occasion ever demand, 
since they had previously killed an officer in a gun battle, that the police 
investigated the desperadoes, turned them loose with their guns on an unsus 
pecting community. Of course, the member of the Commission would im- 
mediately demand “What can you expect when you have such dumb police 
officers! They must have been fixed!” But if he talked it over with a lawyer 
he would find that there was nothing else for the police to do in this instance. 

The Crime Commission could not consider that it had done its job with- 
out investigating what happens to the criminal who has been found guilty. 
Lively arguments would probably arise as to proper penal treatment, the value 
of punishment and the desirability of reformation. Visits to the State Reform- 
atory where adult bank bandits of the most desperate sort are associating with 
the neighbor boy who made a wayward step would mystify the Commissioners. 
Paroles to those who are serving their second term, privileges to most danger- 
ous thugs would make their eyebrows lift. An examination of the parole 
system would find it under-manned and poorly trained, each officer respon- 
sible for such a number as to make effective supervision impossible. 

And then they would hear of the bench parole, and would want all of the 
details. They would discover that paroles were granted by the court without 
an investigation to determine definitely what all of the conditions are, that 
where the law states specifically that there shall be no such paroles for burglars 
and bandits the court resorts to the simple device of having the charge reduced 
to larceny, and that the criminal is turned loose with less punishment than 
the average boy gets when he fails to do his chores at home, and turned loose 
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mind you with no supervision at all, only with the admonition that he shall 
rt to the court at each term. The Commission will see that the court has 
ized a need that is not recognized by the state, and will make provision 
for a probation system which will be much more than the so-called “paper 
ole” which will supply well trained supervisors qualified to adjust the 
difficulties of the youthful first offender, bringing him safely back into the 
ranks of the law abiding, not developing in him an attitude which will make 
impossible his growth into a useful, law abiding citizen. 

Of course, the Commission would be hampered in any constructive at- 
tempts at correcting present conditions. The most frequent cry will be “We 
can’t afford it.” This probably would even prevent the creation of the Com- 
mission in the first instance. But each person who knows the facts knows 
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his that we can’t afford NOT to do it. The cost of crime in property loss alone 
to is ample proof of this. But the economic loss due to the depredations of 
th criminals is unimportant. If this were all, then we could afford the waste. 
00 But the real cost of crime is measured in the total of human misery which 
ct results. Crime begets crime. Unhindered it flourishes as a weed. Many 
st innocent victims grieve over the loss of loved ones, the victims of bandits’ 





bullets; but how many more over the loss of loved one who have themselves 
become criminal, victims of an attitude developed from living in a state where 
might is greater than right, where the criminal glories in flaunting the law 
and where society stands idly by as the ranks of the criminally minded con- 
stantly recruit fresh crops of criminals from the boys who see constant proof 
that society is only bluffing when she vainly threatens to punish and foolishly 


promises to protect. 












New 1933 Supplement to Revised Statutes 
Ready by February 15, 1934 


The 1933 Cumulative Supplement to the Revised Statutes of 1923 will 
be ready for sale and distribution not later than February 15, 1934, according 
to information received from Franklin Corrick, Revisor of Statutes, who 
compiles the Supplement. The Revisor has been informed by the State 
Printer, Mr. W. C. Austin, that the book will be published by that date. The 
printing of the 1933 Supplement was first delayed by the Special Session of 
1933 and later by impeachment proceedings. It will contain all laws of a 
general nature passed since the 1923 revision, including the Regular and Special 
Sessions of 1933 and will supercede the 1931 Supplement. It may be purchased 
from the Secretary of State, Topeka, Kansas, at five dollars per copy. 
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eAn Unconstitutional Diversion of Tax Funds? 
By Tuomas Amory LEE 


An interesting question has arisen in the litigation between various 
counties of the State and the State Highway Commission arising under the 
settlements of the county and state road fund called for by the 1929 State 
Highway Act (Chapter 225). 

It will be remembered that save for Federal Aid alone, until the 1925 
State Highway Act took effect, all of the roads and bridges in Kansas were 
constructed from funds raised entirely without any exception, within the 
counties within which they were to be expended. In 1925 the gasoline tax 
Act (Chapter 214), which provided that the State Highway Commission 
act (Chapter 274) was passed and two weeks later the new State Highway 
and the county commissioners should designate certain highways not ex- 
ceeding 8690 miles, to connect the county seats and principal cities and 
market centers “which highways shall constitute the state highway system,” 
and shall include all roads theretofore approved under the Federal Aid Act. 
Section 2 of the 1925 Act provided that “the system of roads” thus designated 
should be constructed and maintained “from funds hereinafter provided.” 
Section 4 then provided the funds by creating the county and state road fund 
out of the gasoline tax.and motor vehicle license fees. Section g repealed, 
inter alia, R. S. 68-608, which had theretofore authorized the cost of Federal 
aid projects to be paid from money in the county road fund and the county 
bridge fund not otherwise appropriated. The same session of the legislature 
provided that county engineers and county commissioners should designate 
county and township roads (Chapter 211). 

Two years later the 1927 Highway Act (Chapter 255) was passed, which, 
although a little more detailed than the 1925 Act, was much the same in its 
general provisions. Section 6 provided that the State Highway Commission, 
in conjunction with the board of county commissioners, shall designate in every 
county certain highways, total mileage not to exceed 8690, and to include all 
highways theretofore approved by the State Highway Department, and Fed- 
eral Aid projects. “Highways designated under this act shall be State high- 
ways and all other highways shall be either county roads or township roads as 
provided for elsewhere in the Kansas Statutes.” The same section then pro- 
vided that the system of highways thus provided shall be constructed and 
maintained etc. from funds hereinafter provided, and Section 7 provides the 
funds, namely, gasoline tax and motor vehicle license fees for the construction 
and maintenance of the state highway system. 

The only important difference between the two Acts is that in the section 
(7) providing for the use of the county and state road fund thus created, for 
the first time bridges are expressly included. The 1925 Act provided that 
this fund should be used for the construction and maintenance of roads com- 
prising the state highway system. The 1927 Act provided that the fund should 
be used for the construction and maintenance “of roads and bridges” compris- 
ing the state highway system. 
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Then came the 1929 State Highway Act (Chapter 225) which for the first 

time provided for the construction of the state highway system by the State 
itself instead of by the counties under the supervision of the State Highway 
Commission, and which provided that the balances remaining in the counties 
of that portion of the gasoline tax and license fees designated as the county 
and state road fund should be transfered to the state itself. So far as 
the classification and designation of the state highway system in concerned, 
the Act is exactly the same as the 1927 Act, except that the designation 
shall be by the State Highway Commission alone. 

The McPherson County case (132 Kan. 327) upheld the validity of the 
1929 Highway Act in so far as it required the counties to turn over to the 
State Highway Commission the remaining balances on April 1, 1929, of the 
county and state road funds raised under the provisions of the 1925 and 1927 
Highway Acts (pp. 335-336), because those funds were, after the passage of 
the 1929 Act, to be devoted by the State Highway Commission to exactly the 
same purpose for which they had been raised, namely, the construction and 
maintenance, etc. of the state system of highways. In general the court held that 
the county was entitled to reimbursement from the State for funds spent in 
the construction and maintenance, etc. of the state highway system other than 
those provided by the 1925 and 1927 Highway Acts, namely, gasoline tax and 
license fees. 

In the meantime, the Court had decided in the Saline County case (128 
Kan. 437) that the state system of highways under the 1929 Act was a system 
classified for taxation purposes separately from county and township roads, 
and that it was therefore an unconstitutional diversion of tax funds (Sec. 4, 
Art. 11, Constitution of Kansas) to expend upon the state system of highways 
money borrowed from the county road fund (R. S. 68-519) or county bridge 
fund (R. S. 68-1102), although Chapter 229, Session Laws of 1929 expressly 
authorized such loans. It will be remembered that Sec. 4, Art. 11 of the State 
Constitution provides, “No tax shall be levied except in pursuance of a law 
which shall distinctly state the object of the same, to which object only such 
tax shall be applied.” 

The question was then raised by Norton County whether express written 
agreements by that county to expend money from the county bridge fund 
upon bridges built on the state highway system under the 1925 State Highway 
Act constituted an illegal diversion of tax funds, and by Osborne County as to 
whether similar agreements to expend money from the county road fund and 
county bridge fund under the 1927 Act were illegal. After the Norton County 
case had been argued in the Supreme Court twice, the Court decided that such 
agreements were not an unconstitutional diversion of tax funds (138 Kan. 294) 
but since that decision, upon a motion for a rehearing, the case has been set 
down for reargument upon the constitutional question for April. The late 
Judge Whitcomb of the Shawnee County District Court had decided in the 
Osborne County case, first that the agreements were an unconstitutional di- 
version, and later, shortly before his death, on the motion for a new trial, that 
the agreements were not an unconstitutional diversion. 
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Kansas (riminal Law and Its Enforcement 


By Jor Rotston, Jr., County Attorney 
Coffey County, Kansas. 


Foremost among the important subjects selected for consideration the 
coming year, by the Conference of State Bar Association Presidents and Sec. 
retaries and ratified by the executive Committee of the American Bar Associ. 
ation is criminal law and its Enforcement. The fact that the lawyers of 
America have taken cognizance of this subject is material evidence of its 
paramount importance to the American people, as well as being indicative 
of the extensive activity of the criminal over the United States. 

President Earle W. Evans of the American Bar Association has said, it js 
the job of the bar of America to bring about a solution of the crime problem 
and to curb the activities of the gangster and racketeer. Without doubt, the 
12,000 homicides a year, the $4,000,000,000 annual loss from burglary, forgery, 
bank robbery, etc., and the annual loss of $3,860,000,000 by our citizens through 
the purchase of fraudulent securities has impressed the lawyers of America, as 
well as the citizenship of the nation, that action must be taken to stop the 
advance of this invading criminal army. 


One of the primary duties of any government is to provide adequate pro- 
tection for the lives and. property of its people. Our forefathers considered 
this duty of paramount importance when they established the American 
system of government better than a century and a half ago. The purpose of 
our system of government is found embodied in the preamble to our National 
Constitution. It reveals that this government was established to form a 
more perfect Union, establish justice, insure domestic tranquility, provide for 
the common defence, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity. Can we expect to maintain the 
principles enunciated by our forefathers unless we wipe out the gangster and 
racketeer with his machine-gun rule? Liberty exists only under law and order, 
and law and order must be maintained if adequate protection is to be given 
the lives and property of our citizens. 

Laying aside the moral law, which the criminal has never recognized, 
we find the only thing that keeps the criminal in his place is fear of punish- 
ment. Punishment always has been and always will be the surest prevention of 
crime. Of course, we cannot punish the criminal until he has been duly con- 
victed. Conviction cannot be accomplished without the sanction of the court 
and the verdict of the jury. The jury cannot determine his guilt without the 
required evidence to justify the verdict. The necessary steps in administering 
criminal justice are as follows: 

1. Investigation, identification, and apprehension. 

2. Prosecution, conviction, and punishment. 

By interpretation of our national Constitution the duty of enforcing our 
criminal laws has fallen to each individual state, although a few crimes come 
under. federal supervision. Kansas being our native state and a fair example 
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of the administration of criminal justice it is proper that we critically examine 
the methods now employed by her in the war against crime and seek to 
ascertain the cause for the continued progress of the criminals. 

Every lawyer learns early in professional life that the first step in any law 
wit is to ascertain the facts. 

“Our first precept shall be: That whatever causes he undertakes to plead, 
he must first acquire a minute and thorough knowledge of them.”—Cicero. 

No indictment can be returned and no complaint can be filed until the 
facts have been gathered, and the perpetrator of the crime identified. In 
short, the courts have no jurisdiction of the subject until the crime has been 
investigated, the criminal identified and apprehended. 
When we examine our Kansas laws we find that the legislature of 1868 


























en provided for a county attorney in each county and prescribed his duties. The 
the same year the legislature provided for the sheriff and constable, prescribing 
ry, their duties. These same laws now remain on our statute books governing 
gh the operations of the 1934 law enforcement officer. The sad thing, though, 
s seems to be that the legislature has neglected to make it the statutory duty 
he of either the county attorney, the sheriff, or constable to investigate the crimes 

committed and gather the facts. In our state there are 105 counties and each 
‘ constitutes a separate and distinct law enforcement unit. The county must 
“d at its own expense, detect, apprehend, prosecute, and convict violators of the 
i law within its boundaries. Counties generally have no interest or business 
if under Kansas law, in attempting to solve a crime unless that crime is com- 
| mitted in their jurisdiction. In event it becomes necessary to apprehend a 
. fugitive from justice, after the commission of a crime in a certain county, the 
, expense for these proceedings must be borne by the county in which the crime 
, was committed. Our constable system, inherited from our forefathers and 





possibly adequate fifty years ago still remains a part of our present-day system 
but in actuality we do not have two functioning constables in each organized 
township as provided by statute. 

While the prosecution is in the name of the State of Kansas and for vio- 
lation of a state statute, the State actually offers no assistance whatsoever in the 
investigation, identification, or apprehension of a murderer, bank robber, kid- 
napper, or the perpetrator of any major crime. As stated before this duty falls 
upon the shoulders of local authorities, the entire expense being borne by the 
county regardless of its size, financial worth, or the nature of the crime 
committed. 

No present-day business or profession would long exist relying upon 
methods and equipment in vogue half of a century ago. Is it logical then to 
expect unorganized law enforcement operating under statutes enacted in 
1868 and utilizing the means and methods of our forefathers to curb the ad- 
vance of the highly organized and modern equipped criminal syndicates? 

What means and methods, in this age of modern civilization, could be 
employed in gathering the facts, identifying the perpetrator and apprehending 
him, that Kansas does not now utilize? 

There is a science known as dactyloscopy which in common parlance 
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means fingerprinting’. The system was introduced for criminal purpose 
in England and Wales as far back as July, 1901, where satisfactory resulty 
were obtained*. In May, 1906, the first conviction was had in America and 
since that time the system has grown, rapidly spreading to every country on 
the globe®. There are no two human beings with identical fingerprints‘. Op 
September 1, 1933 there were 3,870,910 fingerprint cards on file with the United 
States Division of Investigation at Washington, D.C. Each one of the cards 
represent ten separate fingerprint impressions and multiplying the 3,870,910 
cards on file by ten we find 38,809,100 fingerprints on file with the U. S. Divi. 
sion of Investigation, no two of which are identical. Sir Francis Galton esti. 
mated the chances of two fingerprints being identical, as only one in sixty. 
four thousand millions, a figure several times more than the entire population 
of the world’. The writer desiring to test the infallibility of this science took 
the fingerprints of one of his children at the age of one year. At the age of 
five the prints were again taken and the characteristics of the two prints 
were found to be identical. 

Latent fingerprints with reference to criminal law are those found at the 
scene of the crime. When developed by a person who understands the science, 
a fairly accurate estimate can be made as to the time the print was made. If 
a latent print is found at the scene of a murder or in fact at the scene of any 
crime, and twelve characteristics of identity are found on the latent print and 
in the print of the suspect, positive proof is offered that the suspect was at the 
scene of this crime’. The number of characteristics necessary for identification 
varies however with the print found and the conditions existing at the time 
it was made. It does not always require twelve points of identity to be positive. 

The first reported case in the United States where defendant was convicted 
of a murder and fingerprint evidence used was in 1911, in the case of People 
v. Jennings, wherein a sentence of death was imposed*. This class of evidence 
is admitted in Great Britain. In 1909 the court of Criminal Appeals held that 
fingerprints might be received in evidence, and refused to interfere with a 
conviction through this evidence was the sole ground of identification’. Since 
that time other decisions have been made covering this class of evidence but 
what appears to be one of the best-considered cases for the prosecution is that 
of Moon v. State’’. The voiceless speech and the indelible writing imprinted 
on the fingers, hand palms, and foot soles of humanity by the all-wise Creator 
was put there for some good and useful purpose. Why should not Kansas 
utilize this science in its warfare against the criminal? 

Of exceptional value to the prosecution in recent years has been the science 
of forensic ballistics, which deals with the identification of bullets, shells and 

1. The Finger Print Instructor, by Frederick Kuhne 1927. 
2. Sir Edward R. Henry’s Classification and Uses of Finger Prints, page 11. 
3. Underhill Criminal Evidence, Third Edition, pages 11-17 and 11-18. 
4. James Holt—Finger Prints Simplified, page 24. 
5. Journal of Criminal Law and Criminology, September-October issue 1933, page 667. 
6. Underhill Criminal Evidence, Third Edition, page 11-27. 
7. Forensic Chemistry and Scientific Criminal Investigation, by Lucas, Second Edition, page 129. 
8. People v. Jennings, 96 N. E. 1077. 
9 


. In Re Castleton’s case 3 Criminal Appeals, page 74. 
10. Moon v. State, 16 A. L. R., page 362. 
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various types of firearms”. It has been demonstrated with scientific certainty 
that it is possible to determine by examination of a bullet what company manu- 
factured it, what make of gun fired the bullet, and also to tell the exact gun 
from which the bullet was fired’*. Shells fired from shot-guns and automatic 
istols being found at the scene of a crime can lead to the identification of the 
in which they were fired’*. That facts ascertained from this class of 
evidence are recognized by the courts is established by the comparatively recent 
cases of People v. Fisher™, and Burchett v. State’®. Should the reader desire 








nee further judicial applications to the science of forensic ballistics it can be found 
wit, in a well-written article by Fred E. Inbau, Research Assistant in Legal 





Psychology, Scientific Crime Detection Laboratory, Northwestern University 






mA School of Law’®. 

ook It has heretofore been accepted as an established truth that when a writing 
: of or legal document is burned until all that remains is a black carbonized ash 
ints it is impossible to ascertain what the document previously contained. Com- 





atively recent development has proven that the burnt document can be re- 
produced with photography by contact. This was first established by Raymond 
Davis, Photographic Technologist of the United States Bureau of Standards 
and his article entitled Scientific Papers of the Bureau of Standards covers the 
subject in a masterly fashion’’. Another intelligent discussion of this matter 
may be found in an article by James Clark Sellers recently appearing in the 
American Journal of Police Science’. The writer being interested in this 
subject conducted the experiment and found the results highly satisfactory, 
being able to reproduce the burnt exhibit and identify the contents thereof’. 
The recent use of Ultra-Violet light in detecting forgery gives added force to 
the many things science is accomplishing. By the use of this light a material 
alteration was discovered in an apparently genuine note”. 

Upon many occasions it has become necessary for the investigating officer, 
in his search for facts, to determine whether a stain found on the clothing of 
the suspect or at the scene of the crime was blood or not, and if blood, whether 
it was animal or human blood. Science has made the test for blood itself a 
very simple matter. A solution of benzidine and hydrogen peroxide or ben- 
zidine in glacial acedic acid will bring forth the answer”. Whether the blood 
is human or animal is a job for the chemist, but that it can be determined is 


























11. Recent Advances in Forensic Medicine (1931) by Smith and Glaister, Chapter 2, page 27; For- 
ensic Chemistry and Scientific Criminal Investigation by Lucas, Second Edition 1931, Chapter 11, page 181. 

12. See Note 11. 

13. See Note 11. 

14. People v. Fisher, 172 N. E. 743. 

15. Burchett v. State, 172 N. E., page 555. 

16. November-December 1933 issue American Journal of Criminal Law and Criminology, page 825. 
Also see May-June 1931 issue of the American Journal of Police Science at page 211, and American 
Journal of Police Science, May-June 1931 issue, at page 202. 

17. Scientific Papers of the Bureau of Standards, Bulletin No. 454 issued in 1922. 

18. American Journal of Police Science, March-April 1932 issue, page 110. 

19. January 1933 issue Kansas Peace Officer, page 8. 

20. American Journal of Police Science, March-April 1932 issue, page 110. Also see Supplementary 
matter for insertion in Questioned Documents by Albert S. Osborne, Second Edition, page 584. 

21. Forensic Chemistry and Scientific Criminal Investigation by Lucas, Second Edition, pages 31 & 32. 
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a scientific certainty”. Most criminals in their efforts to cover up their bloody 
crimes attempt to wash away blood stains with hot water which causes th 
hemoglobin to be changed into hematin, thereby making it easier for the 
chemist to detect the presence of blood”. 

Human hair can be distinguished from the hair of animals and recent 
achievements with reference to the identification of human hair will furnish 
great assistance to the investigating officer of the future™. Should it become 
necessary in any given case to determine whether a human hair from the 
head fell out or was pulled out a microscopical examination will establish 
the fact. If it fell out naturally the hair will show a rounded, convex surface 
at its root end, but if forcibly pulled out, the root end is concave”. 

An extortion letter is typewritten demanding $20,000 under threat of 
kidnapping. When submitted to the expert he can determine what kind of 
a machine was used in typing the letter, thus furnishing a lead to the invest. 
igating officer. Samples of writing from a typewriter taken from a Suspect 
when compared with the extortion letter reveal similar points of identity in 
such a way as to offer satisfactory proof to any jury”. 

When a burglary is committed the perpetrator gains entrance by the use of 
burglar tools. He forces a window or door. He uses a punch to drive out the 
safe combination plug. Scientific advances have determined that the expert 
can by comparing the marks left by the tools of the burglar with the tool marks 
made by burglar tools found in the possession of a suspect determine whether 
the suspected tools were used in the commission of the crime”’. 

In cases of suspected murder by poison the toxicologist can with scientific 
certainty determine whether death was caused by poison and the kind of poison 
used”. Dust, dirt, stains, and marks found on clothing of the suspect or at 
the scene of the crime hold secret facts that can be disclosed by chemical and 
microscopic examinations”. Positive proof that a man was alive when being 
hung and that he was not suspended after his death to make a case of murder 
appear as one of suicide can be offered by a competent medical examiner”. 
String and rope. reveal facts to the competent investigator that the layman 
often over-looks**. The restoration of faded documents has been accomplished 
by the United States Bureau of Standards”. When numbers are filed off 
weapons used by criminals prior to or after the commission of a crime they 
can be restored so as to identify the weapon *. The correct diagnosis of fire- 
arm injuries often sheds additional light on the crime. Clothing worn by 


22. See Note 21. Authorities cite pages 31-56. Also Recent Advances in Forensic Medicine, by 
Smith and Glaister, Chapter 8, page 131. 

23. Medical-Jurisprudence by Herzog, Section 1120, page 7 

24. Recent Advances in Forensic Medicine by Smith and Glaister, Chapter 8, pages 76-98. 

25. Medical-Jurisprudence by Herzog, Section 1130, page 780. 

26. Questioned Documents, Albert S Osborne, Second Edition, chapter 32, pages 581-608. 

27. American Journal of Police Science, January-February issue 1932, page 42. 

28. Medical-Jurisprudence by Herzog, chapter 56, pages 850-932. 

29. Forensic Chemistry and Scientific Investigation by Lucas, Second Edition, chapter 6, pages 142-148 

30. Medical Jurisprudence by Herzog, section 270, pages 224-225. 

31. Forensic Chemistry and Scientific Criminal Investigation by Lucas, Second Edition, page 163. 

32. July 1, 1933 issue, Fugitives Wanted by Police, U. S. Division of Investigation, page 2A. 

33- March 1, 1933 issue, Fugitives Wanted by Police, U. S. Division of Investigation, page 1A. 

34. Recent Advances in Forensic Medicine by Smith and Glaister, chapter 1, page 1. et seq. 
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the deceased or found on the suspect will yield evidence that has heretofore 
heen over-looked**. Code messages used by organized gangs of criminals can 
now be deciphered as shown by the statistical division of the United States 
Bureau of Investigation®®. 

It has not been the purpose of the writer to point out all the accomplish- 
ments of science, but rather to impress upon the reader the necessity of utilizing 
modern means and methods in gathering the facts. The lawyer can better 

reciate the value of the foregoing when referred to that eminent authority 
on the law of evidence, John Henry Wigmore who says of this class of evidence: 










“Modern science has enormously enlarged the possibilities of the 
concomitant kinds of evidence. This knowledge is being extensively 






at 

id 4 and increasingly used in police detection and in judicial proceedings. 
Vest. In earlier practice the marks attending a criminal act, and serving to 
spect identify later some person bearing those marks, were limited chiefly 





to circumstances observable by the naked eye and decipherable by the 
unskilled layman. But by the use of the microscope, the photo- 
graphic enlargement of microscopic data, the employment of chemi- 







c of 

the cal agents, and the invocation of specialists’ knowledge in many 
pert branches of science as well as of arts and industries, data are now 
rks perceivable and obtainable which were formerly beyond imagination. 





Moreover, these data, being obtained by scientific methods are more 
dependable than the observation of the ordinary unskilled witness.”* 















fic The criminal has been quick to realize the benefits to be derived from 
4 organization. In organization he has seen power and in power he has seen 
r a means to defeat the efforts of government. From the loot obtained through 
; his attacks upon society he has provided himself with the best of counsel. The 
8 organization from among its members provides the alibi. Modern inventions 
. have made it possible for the criminal to perpetrate his crime in one jurisdiction 
: and enjoy the fruits of his labor in another within a few hours after the com- 
‘ mission of the crime. The automobile and well-paved or surfaced highways 
: have been utilized by him as an asset for carrying out his illegitimate practices. 
The character as well as the method of operation of the criminal has changed 


in recent years. 

To illustrate: The criminal of twenty years ago was a person engaged in 
crime as an individual, while the criminal of today and tomorrow is in contact 
either directly or indirectly with a gang whose agents exist in every part of 
the country. 

To successfully combat the criminal of today and tomorrow it is imperative 
that we effect a county, state, and national organization of law enforcement 
officers so co-ordinated and equipped that the criminal will realize the certainty 
of detection, the certainty of identification and apprehension. If we obtain the 

















35. Forensic Chemistry and Scientific Criminal Investigation by Lucas, Second Edition, chapter 3, 


Page 57 et seq. as 
36. February 1, 1933 issue, Fugitives Wanted by Police, U. S. Bureau of Investigation. 


37. Wigmore’s Principles of Judicial Proof, Second Edition, para. 60, pages 113-114. 
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evidence, identify and apprehend the criminal there is no reason why we can 
not convict and properly punish him. Our judicial Council has made much 
progress in compiling statistics and information with reference to cases tried 
in our courts. No attention, however, has been paid to the investigation, 
identification, and apprehension of criminals. We are unable reliably to esti. 
mate the number of crimes committed in Kansas that have not been solved, 
or the number of fugitives who have not been apprehended. If we knew the 
number of unsolved crimes, the number of unapprehended fugitives, and the 
amount of our annual loss from down-right robbery, larceny, burglary, forgery, 
etc., it would stagger even our imagination. 

If the lawyers of this state can concede the truth of the foregoing argument 
let us adopt the recommendations of the County Attorneys of Kansas and 
establish in the office of the Attorney General a State Department of Criminal 
Identification and Investigation. House bill No. 68, by Mr. Hatch, introduced 
at the recent special session of the legislature, which failed to get its deserved 
attention, substantially covers the field of investigation, identification, and 
apprehension of criminals. 

Let the state perform its primary duty of protecting the lives and property 
of our people by forcing the criminal to realize that crime really does not pay. 
When we have done this we will promote the general welfare and secure the 
blessings of liberty to ourselves and our posterity. 
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The Lawyer of Tomorrow* 


By Rosert M. Davis 
Dean of University of Kansas School of Law 


At the outset I wish to express my appreciation of the invitation which 
brings me here to take some part in the proceedings of your bar association. 
Having attended your sessions throughout the day, I can say to you in all sin- 
cerity that you have here in southwest Kansas one of the most progressive and 
alert and vital bar organizations with which I have had contact. You demon- 
strate your alertness and enterprise in bringing here today the president of the 
American Bar Association, my good friend the Hon. Earle W. Evans. It was my 











minal 

luced privilege to serve with him for several years on the general council of the 
rved American Bar Association. He is not made distinguished by being chosen 
and president of the American Bar Association, but he is made president of the 





American Bar Association because he had already achieved distinction. 

In his address Mr. Evans made reference to the apprehension in the minds 
of thoughtful lawyers concerning the apparent trend in the ethical and moral 
standards of our profession. It would be not only futile but foolish to deny 
that our profession is being subjected to very severe criticism these days by 
the press and by the lay public in general. Some of this criticism is richly 
deserved. Much of it is of course, undeserved. But it falls to us and to us 
alone to rid the profession of its rubbish. Indeed we have freely admitted 
into our ranks the contaminating and polluting elements of which the press and 
the public justly complain. How infinitely more sensible it would be if we 
would at the outset deny admission to all who are demonstrably unfit to enter. 
upon the sacred public trust implicit in the office of attorney and counselor at 
law. Never has there been a time when strict integrity and personal honesty 
were not the indispensable and prior qualifications of the lawyer, and never has 
there been a time when those qualities were more needed in the profession than 
now. But, even if you add to these qualifications, monumental professional 
learning and consummate professional skill, still you have left out some of the 

t essentials. After all, the point of view is vital. What place and function 

joes the lawyer, in his own mind, assign to himself? Does he make of himself 
but a hired man of clients? Does he look upon his relation as only the bi- 
partite one of attorney and client? Or does he see his relation at least as 
tripartite in which there is always present the public interest? Any true 
lawyer of today cannot and dare not be blind to the fact that his work does 
not only strict integrity and personal honesty, not only high intellectual quali- 
our complex society the individual interest is inseparably interwoven in the 
warp and woof of the general interest. Therefore the lawyer of today needs 
not only strict integrity and personal honesty, not only high intellectual quali- 
ties, great legal learning and consummate professional skill, he needs also 
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* Address delivered by Robert M. Davis, Dean of the School of Law, University of Kansas, at the banquet 
of the Southwest Bar Association in Dodge City on the 6th of January, 1934. 
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a social viewpoint which develops in him a conscientious devotion to the gen. 
eral welfare in addition to a desire to render faithful service to clients. 

And this brings me, at last, to the subject which was assigned to me; “The 
Lawyer of Tomorrw.” Truly a forward-looking subject, indeed it has a note 
of the prophetic, but I disclaim any gift of prophecy. However I do try to 
study the signs of the times so that I may understand, so far as possible, the 
trend of our common life. To any observer it must be evident that we are 
living in a time of very significant change in the institutions under which we 
live and by which our lives are shaped and guided. The only thing that is 
certain now is change. But change is not to be feared provided that such change 
is growth and not decay. Only a Bourbon resists all change. The Bourbon 
is the person who dreams of a static world and tries to enforce that static 
condition. The Bourbon is the real revolutionist of the violent kind, because 
it is through his policy that explosions come. 

I believe the historian of the future may say that we are the generation 
that bridged the transition from the end of one great era to the beginning of 
another and if we are to foresee the lawyer of tomorrow we must foretell the 
social, economic, and political institutions of tomorrow, because the law in 
large part is but a reflection of the social relations, the economic conditions, 
the business standards, the property concept, the contract ideal of the time and 
place. In order to gauge the institutions of tomorrow we must know the 
institutions of today and in order to know the institutions of today we must 
study the institutions of yesterday. 

When we were children taking up our first lesson in history we were told 
that all history is divided into three great periods, Ancient, Mediaeval, and 
Modern. The first, ending with the fall of the Roman Empire in the West; 
the second reaching a millenium to the voyage of Columbus and finally our- 
selves as heirs of all the ages. But the child mind could not grasp the reasons 
underlying that division, because the reasons are deep seated. They go to the 
very essence of the human relations of each period. What was the status of 
the common man, what was the property concept of each period, was the 
inidividual’s place in society fixed or was it mobile? Was there social justice 
or social injustice? How much of man’s inhumanity to man was stamped 
upon the institutions of the time? The Roman Empire was won by the sword 
and maintained by the sword. That civilization was made up of a dominant 
Rome and subjugated provinces. Yes, “render unto Caesar the things that 
are Caesar’s,” but tribute belongs to Caesar only because Caesar exacts it at the 
hands of his legions. Yes, the world was at peace, but it was the Roman peace, 
it was the peace of force and subjugation, but it was not a lasting peace because 
only a peace between equals can endure. 

In the Roman state, what was the status of the common man, the crafts- 
man, the worker with hands? He was a slave and at the top of the social 
strata stood the plutocrats, few in number, into whose grasping hands the 
wealth of the Western World had been gathered. Yes, ultra-rich, arrogant and 
heedless of the common man. The plutocrats of Rome sensed not at all the 
coming of the day of retribution because they were but the Bourbons of their 
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time turning a deaf ear to the murmurings of the populace, refusing to read 
the signs of the times. The Roman Empire did not fall before the onsloughts 
of the Germanic tribes. The germs of decadence were within its own social 
and political organisms. Its virility sapped by draining its best young blood in 
the wars of conquest and subjection, its government corrupt, its leaders ar- 

t and inhuman, social injustice had done its work. Rome fell, not from 
external attack but from internal decay. With the collapse came disorder, 
violence, social chaos. The lamp of learning all but flickered out. Out of 
this chaos and disorder and violence eventually came feudalism. The common 
man, to save himself from the violence and spoliation which followed the 
dissolving empire, put himself under the protection of some more powerful 
person and became his man, his vassal. To his lord he swore fealty and paid 
homage. Through its more than a thousand years, feudalism was not only 
a social relation but also a property concept, the basis of land tenure. In the 
days of feudalism there were good enough reasons for all the variations of 
estates which you heard so well discussed this afternoon by Dean Allen. 

But let me ask you why the corpse of feudal tenures should be tied to the 
living law of Kansas today? Why should our state courts be struggling so 
laboriously to unravel that tangled skein at this day? Can it be because it is 
not generally known that the original reasons for these rules of feudal tenure 
have long ago ceased to be valid? Cessante ratione legis cessat ipsa lex.. To be 
ignorant of the origin and reason for the law is to be ignorant of the law. 
The need for study of legal history was never more vital than today. Mother 
England is conservative. She waited too long to sweep out the remnants of 
feudalism in her land law, but in 1926 by act of Parliament, she finally ac- 
complished that long desired modernizing of her law of real property. Is it 
not time for Kansas to cast off the corpse of feudalism? 

But let me warn you that this is not the work of novices, but of the most 
scholarly specialists who understand not only the law and institutions of today 
but who also see the past with the eyes of trained legal and institutional his- 
torians. During the later stages of feudalism mercantilism was also coming in, 
but the merchants and bankers developed their own law which stood apart 
from the law of the dominant agricultural element of that period. In due time 
far-seeing judges like Lord Mansfield had the statesmanship to incorporate 
the Law Merchant into the common law without legislation. If all common 
law judges at all stages in the life of the common law had been that far-sighted 
in adapting the law to the needs of the time and place the bungling hands of 
layman legislatures would have been stayed on many occasions. 

What other legal relations did the feudal period bring besides lord and 
vassal and master and servant? In the crafts and trades it brought master and 
apprentice. In one sense not as bad as the relation of employer and employe 
of today, because it was not a relation that fixed the servient one permanently 
in his subordinate caste. The apprentice always had the reasonable expectation 
of himself becoming a master and usually he attained that status. Not only 
that but the master craftsman owned his own tools and presided over his own 
establishment. He made a finished product and saw it through all stages. 
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Because of this he was an artisan and had a pride in his craftsmanship. The 
age of feudalism, reaching across the years from the last of the Caesars to the 
last of the Stuarts, necessarily passed through change upon change, but thr 

it all ran the warp of its own characteristic human relations, lord and vassal, 
master and apprentice, king and subject. 


“Then came a change as all things human change,” a noiseless, non-vio. 
lent revolution, which, like all such revolutions, was well advanced before its 
existence was even recognized. This was the industrial revolution, which 
worked a profound change in human relations, in economic conditions, in 
property concepts, and in ethical standards. No longer is there to be lord and 
vassal, or master and apprentice, but in their place, employer and employe and 
out of that relation a new feudalism is to arise. Thenceforth the tools are to 
be the property of the employer and not of the craftsman. The tempo of the 
individual is to pulsate with the giant engine, the nerves of workers are to keep 
pace with electric currents and hearts are to keep time with huge dynamos, 
All but a few are to remain through life just employe. 

Feudalism it may be, but a new feudalism based upon industry and not 
upon agriculture. Mechanical invention may have accelerated the industrial 
revolution but there has been also a mechanical revolution not synonymous 
with the industrial revolution. The mechanical revolution is only as to things 
while the industrial revolution concerns human relations. Someone said long 
ago that the “invention of gunpowder destroyed feudalism.” It is more likely 
that the inventor of the steam engine destroyed feudalism and set the world in 
a new direction. 

Looking back over the three great eras in search of the common man of 
each time, we find the slave of Rome with some legal ways and means of es 
caping from that status. For the common man of the middle ages we find the 
vassel fixed in his status, but we also find the apprentice of its later years, always 
hoping and expecting to escape to a higher stratum. In the industrial era 
we find the common man an employe, owning no tools, making no finished 
product in which he can have a pride of craftsmanship and with no possibility 
on the part of the overwhelming majority of ever escaping from their caste. 

The industrial era also brings in a multitude of commercial and economic 
relations unknown to any earlier age. Theretofore the social structure was 
built upon an agricultural economy wherein the unit was the manor. The 
central theme of the law of that era was the protection of landed property 
to the fullest measure with a view to perpetuating the social system. Indeed 
the end of every great era of human history has witnessed a struggle between 
the forces of change and the forces of conservatism. At such a time the radicals 
always win the struggle and in turn they become the conservatives and their 
followers in due time engage in a losing battle to preserve the status quo. 

When feudalism was dying, commercialism and capitalism were being 
born. The manufacturer was coming into the picture. With the development 
of power machinery the cost of equipping a factory became too great for one 
employer. This led to various forms of cooperative enterprise, first partner- 

ships, then the corporation which through its process of evolution has now at- 
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rived at a stage of such gigantic proportions that the real struggle now at 
hand is that of the political state against the economic organization within 
the state. Which in the long run shall prevail as the governing power? Only 
the coming years can answer. 

Out of the industrial revolution came the banking system whereby enter- 

was capitalized and out of it also came international trade and in support 
of international trade came international banking. Indeed all phases of human 
activity and human institutions and human relations have become international 
except in the field of government, but international government will develop 
with the years. This evolution is just as certain as human progress is certain 
and in many ways is synonymous with human progress. 























> to Out of human relations and conflicts the law has sprung. In addition 
the tothe major struggle for governmental control characteristic of each era, there 
cep has been waged at each stage also a major conflict of private interests. Through 
™ the later years of Roman civilization ran the irrepressible conflict between 
slave and master. The student of the Roman law finds it permeated with the 
hot institution of slavery, but the bondsman’s burden could not be borne forever. 
ial Roman civilization carried within its own body this death-dealing germ. 
us During the feudal era the eternal struggle was between lord and vassal, 
gs later known as landlord and tenant. The land law of that time reveals the 
ng struggle in innumerable ways. That law marks the ebb and flow of the conflict. 
ly Each party to the conflict was striving to hold every right, power, and privi- 
2 lege already gained and to push on to the possession of new rights, powers, 





and privileges. The law courts were the forum in which this struggle, for 
the most part, was waged. Any student of land law is familiar with the epoch 
making cases. From time to time the struggle shifted to the parliament. The 
student also knows the significance of the statutes of De Donis, Quia Emptores, 
Mortmain, Uses, Enrollments, Wills and all that preceded and followed. Fur- 
thermore, each great era in man’s onward march has been marked by some 
deep seated titanic conflict between organized forces contending for political 
mastery over men and material things. Roman civilization in its earlier stages, 
in spite of its slavery, had at least the elements of self government by a portion 
of the people. But all semblance of self rule was destined to be submerged in 
the rising tide of imperialism with world conquest as its goal. 

For a long time during the age of feudalism the single unifying force was 
the spiritual influence of the church, but with the emergence of the political 
state another titanic conflict was inaugurated only to culminate in the triumph, 
for the time being, of the political state and the subordination of the church 
as the ruler. Again, in our time, the titans are in conflict. The industrial 
revolution has witnessed the evolution of new institutions and has changed 
human relations. The conflict of tomorrow will be between the political state 
and the giant economic organizations which have grown to colossal propor- 
tions under the aegis of the state. Indeed that struggle has been waging for 
some decades and is well advanced. Shall the ruling organization of tomor- 
row be political or economical? Has the political state permitted and encour- 
aged the development within its own imperium a force that will overcome 
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the state and rule in its stead? Is the giant corporation, with its network of 
affiliations, a Frankenstein that will destroy its creator? The signs of the 
times say no. It may be that we now see before our very eyes the turn in the 
tide of battle. The political state in every quarter, save one, has girded its 
loins for the fray. But in the combat between the political and economic 
organs of society, if the political shall prevail it will be accomplished only 
by absorption of the economic by the political which will give economic color 
to the new organism and in the end we shall have the economic state. That 
one quarter in which, for the time being, the political has been supplanted 
by the economic state, is Soviet Russia. In that vast area the political state is 
in complete eclipse and the economic state has risen far above the horizon on 
its course to its zenith. Our recognition of Russia no doubt has paved the way 
for resumption of commercial relations but that exchange will not be of the 
old order because in Russia there are no private importers of goods. Russian 
merchants and manufacturers of the old kind will not deal with American 
merchants and manufacturers because there are no Russian merchants and 
manufacturers. The Russian economic state is the sole manufacturer and the 
only merchant in that vast area known as Soviet Russia. 


And what has all this to do with “the lawyer of tomorrow?” It has much 
to do because the law in large part is but the reflection of the economic con- 
ditions, the social relations, the property concept, and the contract ideals of 
the time and place. If that be true, then the lawyer who performs his function 
must have an enlightened understanding of the colossal forces that are at work 
everywhere shaping the destinies of men. Not only must the lawyer discern 
and understand those forces but he must also learn how to govern those forces 
and make them the servants of society and forbid them to be its masters. The 
lawyer must believe in the efficacy of effort and not resign himself to the fury 
of forces out of control. Never has there been such an interesting time in which 
to live. Never has the challenge to the lawyer been so great as now. No 
civilization ever has reached a higher quality than the quality of its legal 
profession. It may be we should live under a “government of laws and not 
of men” but the law will never be any better in quality than its makers and 
administrators. Surely it is not enough simply to know the law as it now is, 
but we must know the law as it ought to be. To know even what the law is we 
must know what it has been. But the law is not simply a backward-looking 
art seeking precedent. It is a forward-looking science, seeking to adapt itself 
to changing social relations. In modern times there never has been more signi- 
ficant change than that which goes on before our very eyes. If ours is the 
generation which bridges the transition from the end of one era to the begin- 
ning of another, then, let us understand the past and the present because they 
illumine the future. 


At this stage of transition shall we allow ourselves to be confused and 
swept out of our course by the cross currents or shall we, with discerning eyes, 
glimpse the main trend of the current and steer our course accordingly? With 
clear vision can we not see that the age of competition is passing and that the 
era of cooperation is arriving? Can we not see clearly that the doctrine of 
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laissez faire has served its day and that planned economy is at hand? Shall 
that planning and cooperation be done by industry itself in its own larger 
interest or shall it be imposed from without? Let us realize that government 
is no longer the simple thing it was in the time of Jefferson who declared 
that the government that governs least, governs best. In our complex civili- 
zation government no longer consists simply of the legislative, executive, and 
judicial branches. A new fourth branch of government is at hand and is now 
very much in evidence, the administrative branch. This is the age of adminis- 
trative law as well as of a planned economy. Through the years this fourth 
branch of government has been in process’ of evolution everywhere. On the 
Continent and in England its origin was much earlier than in America, but 
with the establishment of the Interstate Commerce Commission in 1887 our 
economic and social and political life entered this new phase. Since that 
time administrative tribunals have multiplied. Some thoughtful and eminent 
men in recent decades have decried the development of the administrative 
branch of government, not discerning that this change is the inevitable out- 
growth of a more complex civilization. The administrative branch is a neces- 
sary part of modern governments. The Supreme Court has repeatedly upheld 
the constitutionality of legislation in furtherance of the growth of the admin- 
istrative function. Understanding of the administrative function is a part of the 
equipment of the lawyer of tomorrow. Administrative law inevitably belongs 
in the curriculum of the law school of today and most certainly in the curricu- 
lum of tomorrow. Today great numbers of lawyers are being called to admin- 
istrative positions, and in my judgment, many of these positions are not 
temporary but permanent. 

Another change which the lawyer of today and tomorrow must sense is 
the change now going on in the property concept in connection with corporate 
holdings. Within our own time two-thirds of the industrial property of Amer- 
ica has passed from individual ownership to the ownership of giant corpora- 
tions and the indications are that the giant is not yet full grown. In recent 
decades we have been witnessing in process what has been termed the 
“corporate revolution.” But the significant feature of this new kind of corpor- 
ation is that the ownership of shares has been divorced from the control of the 
corporation. The shareholder is no longer the owner of property in the old 
sense of that term. He has no voice in formulating policy, he knows nothing 
of the internal workings of his company, frequently he knows little or nothing 
of the actual financial condition of the organization and sometimes he does not 
even know what kind of enterprise his company is carrying on. As Berle and 
Means say in their notable book: “This dissolution of the atom of property 
destroys the very foundation on which our economic order of the past three 
centuries has rested.” If that be true then we as lawyers must examine and 
understand this new structure upon which the economic and social order of 
tomorrow will rest. I, for one, do not fear the results of the changes now 
going on in the property concept. Surely the great American republic has 
not created a Frankenstein which is to destroy the republic. But the great task 
of control rests peculiarly upon our profession. If we are but the servants of 
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our clients, forgetting the general interest, then give to this new economic 
giant the name “Frankenstein.” 


Your distinguished guest and speaker of the morning session stressed the 
need for enforcement of the criminal law. I agree with all he said in tha 
connection, and I am sure he would agree with me that America’s problem in 
this field lies much deeper than mere punishment of offenders or even the 
reclamation of those who have strayed from the path of social rectitude. Crime 
is only a sympton of a disease in the social body. Punishment of crime is only 
a specific to control the disease but is not its cure. To borrow another anology 
from our brethern in the medical profession, we as lawyers must be interested 
in preventative justice and not simply in remedial justice. I realize that the 
courts alone cannot shoulder the entire burden of social control. The courts 
do not come into operation until the wrong is done by a person who has 
arrived at the years of discretion which enables a choice between right and 
wrong. Crime often begins at the cradle or even before. To the courts of 
justice must be added the home and the school and the church and every other 
character building institution from which wholesome influences can emanate, 
Paranthetically may I say that I have been engaged for a good many years 
in educational work. This experience has given me much opportunity to 
observe the product of our educational system. Frankly may I say that our 
public schools have gradually shifted their emphasis away from the spiritual 
to the mere material things of life. Intellect is fed while character is starved. 
I grant that this shift is not universally true. But it is not too old fashioned in 
education to think on these things: “Whatsoever things are true, whatsoever 
things are honest, whatsoever things are just, whatsoever things are pure, 
whatsoever things are lovely, whatsoever things are of good report.” If, from 
the cradle to maturity, our teaching fails to think on these things, the courts 
of criminal justice will find the enforcement of the criminal law a task beyond 
their power. 

It may be that the applicant for admission to the law school of tomor- 
row must undergo a thorough investigation of his ethical foundation as 
well as a test of his intellectual attainment. Why postpone this investigation 
until the law school course is completed and the candidate presents himself 
for admission to the bar? I, for one, am unwilling to cast the entire respon- 
sibility upon the bar examiners. 

Recently a well-known lawyer wrote a book entitled, “Can Business Build 
a Great Age?” The answer is, yes, but only if and when business builds a 
better ethics and develops a clearer and more enlightened vision. And only if 
lawyers who are counsellors of business men shall impose upon their clients 
the time-honored standards of their own learned profession and refuse the dic- 
tates of the business world in transition. The lawyer of tomorrow shall not be 
the hired man of clients but the trusted counsellor and guide of business men in 
the building of a great age, remembering always that underlying the individual 
interest is the broad foundation of general interest. The destiny of mankind 
is largely in our keeping. The lawyer of tomorrow, in breadth of vision and 
depth of understanding, must far surpass us, the lawyers of today. 
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The Last (lear Chance ‘Doétrine in Kansas 
By Epwarp D. Ossorn 
Washburn College School of Law 


(Continued from November Journal) 


A recent case (Goodman v. Kansas City, M. & S. R. Co., 137 Kan. 508, 
512) undertakes to enumerate the essential elements of the last clear chance 
doctrine. In Leinbach v. Pickwick Greyhound Lines 138 Kan. 50, 65, a some- 
what differently worded statement contained in the Torts Restatement of the 
American Law Institute (tentative draft No. 10, Sec. 15) was quoted with 
evident approval. The opinion in the earlier leading Kansas case (Dyerson 
y. Union Pacific R. Co., 74 Kan. 528) makes substantially the same require- 
ments. 

The discussion and such uncertainty as may exist has centered about two 
principal questions: (1) The cessation of the plaintiff's contributory neg- 
ligence and (2) the later opportunity of the defendant to avoid or prevent 
the injury. Regarding the former question there is little, if any, actual con- 
troversy. It is agreed that “concurrent” negligence of the plaintiff, continuing 
until the occurrence of the harm or until it is too late to avoid it, will pre- 
vent the application of the doctrine and leave undisturbed the normal barring 
effect of the contributory negligence of the plaintiff. On the other hand, 
if his negligence has put him in a situation of peril from which he cannot by 
reasonable effort and care extricate himself, the doctrine is applicable. If he 
can by care and diligence extricate himself and fails to do so, his negligence 
continues (Dyerson case, supra p. 538). 

The above propositions have been discussed, raised, or otherwise involved 
in a large number of the Kansas cases. In addition to those specially consid- 
ered infra, reference may be made to the following: Missouri Pac. Ry. C. v. 
Bently, 78 Kan. 221; Himmelright v. Baker 82 Kan. 569; Marple v. Topeka 
Ry. Co. 85 Kan. 705; Coleman v. Atchison T. & S. F. Ry. Co., 87 Kan. 190; 
Gilbert v. Missouri Pac. Ry. Co. 91 Kan. 711; Shelton v. Union Traction Co. 
99 Kan. 34; Bunton v. Atchison T. & S. F. Ry. Co. 100 Kan. 165; Gilbert v. 
Kansas City Ry. Co. 109 Kan. 107; Johnson v. Missouri K. & T. Ry. Co. 110 
Kan. 378; Mourning v. Kansas City Ry. Co. 110 Kan. 417; Hanabery v. 
Erhardt 110 Kan. 715; Ogden v. Wilson, 120 Kan. 269; Williams v. St. Louis 
& S. F. Ry. Co. 122 Kan. 256; Clark v. Atchison T. & S. F. Ry. Co. 127 Kan. 
1; Deoring v. Wichita R. & L. Co. 130 Kan. 142; Bazzell v. Atchison T. & S. F. 
Ry. Co. 133 Kan. 483; Spencer v. Kansas City P. S. Co. 137 Kan. 738. 

There are to be found in the reports, it may be remarked, other cases of 
concurrent negligence of the opposing parties in which no reference, direct 
or indirect, is made to the doctrine here in question and which have been 
treated as ordinary cases of contributory negligence. 

It has seemed worth while to refer in some detail here to a number of 
the Kansas cases in which there exists the situation of helpless peril of the 
plaintiff that gives occasion for the application of the last clear chance doctrine. 
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In Leinbach v. Pickwick Greyhound Lines, 135 Kan. 40; 138 Kan. 50, 
the Dodge automobile in which plaintiff and his wife were riding came into 
collision with another car and by the impact was turned around and pushed ty 
the other side of the highway directly in the path of the large bus of the 
defendant approaching from the opposite direction. A few seconds later the 
bus violently crashed into the Dodge, injuring plaintiff and killing his wife, 
The last clear chance doctrine was applied. The doctrine was also applied in 
a similar case (Atherton v. Topeka Ry. Co. 107 Kan. 6) where a motor van was 
struck by an eastward bound street car and shoved against a trolley pole, 
where it was a moment later struck by a train and thrown upon or near an 
adjoining track where, after a short lapse of time, it was struck by another 
train. It was held that the doctrine did not apply to the second collision, 
partly because plaintiff neglected to make any effort to signal the second train, 
as he might have done, and partly because there was no duty to anticipate 
the presence of any obstacle at that particular point. In Greene v. Atchison, 
etc., Ry. Co., 109 Kan. 334, where similar double collisions occurred, the dis- 
abled automobile was struck by the second train while the plaintiff was 
seeking help to remove it. ‘But it was held that there was no negligence on 
the part of the crew of either train. 

In Metropolitan Street Ry. Co. v. Arnold, 67 Kan. 260, a negligent bicycle 
rider was thrown from his bicycle in front of a moving street car and then 
dragged for a considerable distance hanging on to the fender until he was 
finally run over and killed. The street car company was held liable. In 
somewhat similar case (Springer v. Chicago G. W. R. Co., 95 Kan. 408) after 
an automobile was struck by defendant’s train, it was negligently pushed 
along 100 feet and finally upset, killing the driver. See also, Tarter v. Mis 
souri K. & T. R. Co., 119 Kan. 365, another bicycle case (Baldwin v. Devlin, 
134 Kan. 844), Plaintiff's intestate was thrown by the collision upon the bump- 
ers of defendant’s automobile, dragged thus some distance and finally run 
over and killed. The last clear chance doctrine was applied. Another case 
where the plaintiff, thrown by the collision from his motorcycle, was dragged 

in helpless condition for some distance by defendant’s street car, is Maris v. 
Lawrence R. & L. Co., 98 Kan. 205. The defendant was then held not liable 
because the motorman did not actually see the plaintiff's dangerous situation, 
—a questionable ruling. 

Vehicles negligently stalled upon a railroad or a street car track have 
frequently given occasion for the application of the last clear chance doctrine. 
McBeth v. Atchison, etc., Ry. Co., 95 Kan. 364, may have been such a case, 
but judgment for defendant because the evidence showed that its engineer 
did all that he could to stop; the last clear chance doctrine was not discussed. 
Brown v. Kansas Electric Utilities Co. 110 Kan. 283, was such a case, the 
assumption being that plaintiff was unable to get his car off in time. In 
Jusnik v. Kansas City Southern Ry. Co., 109 Kan. 359, the automobile was 
stalled on the track, plaintiff being thrown against the windshield with such 
force as to daze him temporarily. The special question involved in Lytch v. 

Fleming, 115 Kan. 637, is whether it was continuing concurrent negligence 





—-emaeoePpPenweesep so B 


se S| lll tt CS 





Tue Last CLEAR CHANCE Doctrine IN Kansas 205 









on plaintiff's part to remain by the car in an attempt to start the stalled engine. 
In Jamison v. Atchison, etc., Ry. Co., 122 Kan. 305, where the automobile was 
galled on a muddy crossing, it was held that the plaintiff was concurrently 
negligent, (1) in failing to back the car off instead of trying to go ahead and 
(2) in not jumping out of the car. Spak v. Kansas City, L. & W. Ry. Co., 131 
Kan. 778, involves the situation of an automobile which slides in the slippery 
mud onto defendant’s track and cannot be backed off, but the case was dis- 

of on the ground of absence of any contributory negligence. The last 
dear chance doctrine was applied to a case where plaintiff's horses became 
unmanageable while he was driving across a railroad track and made it 












Ir 
ther impossible for him to get his wagon off the track in time to avoid collision 
tion, fg with an approaching train. (McMahon v. Joplin & P. Ry. Co., 96 Kan. 271). 
rain, jj In another case where the plaintiff left his truck standing for a couple of 
pate fj minutes on the track at a crossing while he searched for stones and planks to 





enable him safely to make a sharp turn in the road immediately beyond the 
crossing, it was held that the plaintiff was barred of a recovery by his con- 
tinuing and concurrent negligence. (Dennis v. Kansas City, etc., Ry. Co., 
133 Kan. 214). 

In Morlan v. Hutchinson, 116 Kan. 86, a drunken man fell from a horse 
and, while he lay helplessly in the road, was negligently run over and killed 
by defendant’s automobile. The last clear chance doctrine was applied. A 
somewhat similar case is Tempfer v. Joplin & P. Ry. Co., 89 Kan. 374, where a 
man who negligently fell asleep sitting on the ties of a railway track and was 
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er there struck by defendant’s interurban car, was held not to have been guilty of 
ad continuing concurrent negligence. In Nickerson v. Union Traction Co., 94 
s- Kan. 172, where the plaintiff in a dazed or unconscious state stepped in front 





of defendant’s moving car, it was not regarded as continuing contributory 
negligence on his part. (Actually plaintiff was not contributorily negligent at 
all.) The Juznick case, supra, (109 Kan. 359), presents an instance of a plain- 
tiff who was unable to extricate himself from his perilous situation because of 
momentary absence of complete consciousness. Reference might be made to 
Kansas Pacific Ry. Co. v. Whipple, 39 Kan. 531, really a case of willful neg- 
ligence or wanton conduct (deaf and dumb boy, walking along track, struck 
by an engine). 

In some cases where the plaintiff has negligently put himself in a danger- 
ous situation, the mere lack at the last moment of the necessary time to extricate 
himself has been regarded as entitling him to the benefit of the last clear 
chance doctrine, when during that same last moment the defendant could 
have avoided injuring him. (Metropolitan Street Ry. Co. v. Summers, 75 
Kan. 342; Muir v. Fleming 116 Kan. 551.) Another such case seems to be 
Dunlop v. Chicago, R. I. & P. Ry. Co., 87 Kan. 197, where plaintiff negligently 
allowed his cattle to get on defendant’s track and was unable to get them off 
in time after discovering the danger from an approaching train. Possibly 
Chicago R. I. & P. Ry. Co. v. Clinkenbeard, 77 Kan. 481, might be put in this 
class. (Plaintiff driving wagon near and parallel to railroad track, was un- 
able to get out of the way of an approaching engine in time.) 
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The last clear chance doctrine would appear to be applicable to the sity. 
ation in Harbert v. Kansas City Elev. Ry. Co., 91 Kan. 605, where the cop. 
ductor of an elevated railroad car, in spite of his knowledge of the dangerous 
position of the deceased who was hanging on the step outside the closed 
vestibule door, made no effort to stop the car, with the result that the latter 
was struck by the timbers of a bridge and killed. Wanton or willful conduct 
was, however, the ground of the decision. The treatment by the court a 
least, of Matassarin v. Wichita R. & L. Co., 100 Kan. 119, does not seem 
satisfactory. There the plaintiff, negligently attempted to alight from a mov- 
ing street car, was thrown violently to the ground by the sudden acceleration 
of the car. The court in upholding a judgment for the plaintiff content 
themselves with vague statements that plaintiff's negligence was merely the 
“condition” and defendant’s conduct the “proximate cause” of the injury. 


eAnswer the Questionnaire 


In connection with the National Bar Program, all of the local bar associa- 
tions in the state have received questionnaires from the American Bar Asso- 
ciation dealing with the following subjects: 


1. Questionnaire. on Criminal Law and Its Enforcement. 
2. Questionnaire on the Unauthorized Practice of the Law. 
3- Questionnaire on the Selection of Judges of the State Court. 


The importance of the local bar associations giving detailed and particular 
attention to these questionnaires cannot be overrated. The consideration of the 
items presented therein is such as to invite the attention of every lawyer in 
the state of Kansas. No committee can alone adequately deal with them with- 
out the help of the entire bar of that locality. The questionnaires present items 
which should form the basis for discussion and action at the meetings of the 
local associations. 

The Bar of the United States is dealing with a big problem. It can only 
deal with it when accurate facts and information are placed in its hands. It is 
depending upon the local bar associations to furnish these facts. It has been 
often urged that the lawyer fails greatly in his responsibility to the profession, 
and we hope that in Kansas the response to these questionnaires will indicate 
that in this state at least the lawyers are alive to their responsibilities. 

The secretaries of the local associations will note that they have received 
three copies of each questionnaire, one to be forwarded to the American Bar 
Association, one to the secretary of the state association and one to be retained 
by the local association. Up to date, the secretary of the state association has 
had only a limited number forwarded to him. We hope that this item will 
be a sufficient reminder to give this immediate attention. 
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The New General Orders in Bankruptcy 
By Frank B. Bristow 


In the dying days of the Hoover administration, upon the insistence of the 

President, Congress enacted certain amendments to the Bankruptcy Act. Much 
publicity was at that time, and for some weeks thereafter, given to these amend- 
ments. Experience to date indicates that on the whole they will probably 
fail to achieve the purposes for which they were enacted, except perhaps the 
provisions relating to railroads, with which the most of us have no direct 
concern. 
However, the passage of these amendments required a revision of the 
General Orders in Bankruptcy and, while revising them so as to meet the 
requirements of the amendments, the Supreme Court made some important 
changes in the Orders as they affect ordinary bankruptcy proceedings. Little 
or no publicity has been given to these changes outside of legal literature deal- 
ing with bankrutcy matters, though, so far as most practitioners are concerned, 
they are of much more consequence in the routine of their business than are 
the amendments to the law. Almost daily attorneys are being placed in 
embarrassing positions because of their ignorance of the changes in the General 
Orders. It is unwise to rely entirely upon any work dealing with bankruptcy 
practice published before this revision of the General Orders took effect on 
April 17, 1933. Many of the changes deal with the routine in the offices of 
the Clerk, Referee, and Trustee but several of them are of vital importance to 
the attorneys for the bankrupt, the trustee, or the creditors. I shall call atten- 
tion to the more important of the changes. It will be noted that generally 
their purpose is to expedite proceedings and, in some instances, to give referees 
more authority. 

Section 7 (8) of the Bankruptcy Act provides that the bankrupt shall 
prepare, make oath to, and file in Court within ten (10) days after the filing 
of the petition (if a voluntary bankrupt), unless further time is granted, a 
schedule of his property and a list of his creditors showing their residence. 
General Order V (3), as amended, requires that “every volutary bankrupt 
whose petition is not accompanied by schedules shall file with his petition, 
unless further time not exceeding ten (10) days is granted by the Court for 
cause shown, a verified list in triplicate of the names of his creditors and their 
residences, if known, and, if unknown, that fact is to be stated.” This permits 
the referee to call the first meeting of creditors at once without awaiting the 
filing of schedules. (General Order XII (4) ). As a matter of fact complete 
schedules are almost always filed with the petition in voluntary cases, a highly 
desirable practice. 

Under the old General Orders a trustee could be removed only by the 
Judge. Under revised Order No. XIII he may be removed by either the 
Referee or the Judge. General Order No. XVII (5) provides the procedure 
for this by stating “that it shall be the duty of a referee to make an order 
requiring the trustee to show cause before him at a time specified in the order 
why he should not be removed from office.” At least three days notice must 
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be given the trustee. This is of great practical importance in the exceptional 
case where a trustee is delinquent and illustrates the tendency of the chan 
proposed in the Bankruptcy Act to give referees greater authority, subject 
always to review by the Judge. Most Federal Judges are busy enough without 
having to hear disputes over details of bankruptcy procedure. 

Under the old General Order No. XVII (2) a trustee was required to file 
his report on exemptions within twenty (20) days after appointment, after 
which creditors had twenty (20) days in which to file exceptions. The courts 
held that they had no jurisdiction to grant any extension of time in either 
instance. There was no limit upon the time within which a bankrupt might 
file exceptions to the report. As revised, the trustee must now report within 
five (5) days and a creditor or the bankrupt must file exceptions within ten 
(10) days after the filing of the report, though the Court is now given 
authority to grant extensions of time for filing both reports and exceptions, 
presumably upon a proper showing of cause. Ignorance of the changes made 
in this General Order has been a source of much embarrassment to attorneys 
in states where liberal exemptions are allowed. 


General Order No. XVII (3) requires that the referee, except in no-asset 
cases, shall, in notices to creditors of final meetings, summarize the receipts 
and disbursements of the trustee and state the amount of claims proved and 
allowed. Many referees are now going beyond even the requirements of the 
Order in showing creditors just what disposition was made of the funds of an 
estate, a practice which should meet with the approval of creditors. 

General Order No. XVIII(1) requires that an auctioneer retained by a 
receiver or trustee shall file an itemized statement of the property sold, the 
name of each purchaser and the price received for each item, a provision 
obviously intended for the further protecting of the interests of creditors. 

Under the old General Order No. XXI the proof of a debt due a corpor- 
ation had to be executed by its treasurer, unless he was not within the district 
wherein the bankruptcy proceedings were pending. This was the cause of 
much trouble and petty controversy. As revised, the General Order provides 
that such proofs may be made by any duly authorized officer of the corporation. 

Under General Order No. XXI (6) the bankrupt as well as the trustee or 
a creditor may now petition for the reexamination of a claim filed against an 
estate. 

Old General Order No. XXIV provided that a referee should transmit to 
the Clerk a list of the claims proved against an estate. The purpose of this 
order nobody seemed to know. As revised, it requires that the referee shall 
maintain, open to inspection, a list of claims proved, a practice already required 
by the rules in bankruptcy of the Kansas Court. 

Formerly, under General Order No. XXXII, a creditor objecting to a 
bankrupt’s petition for discharge was given ten (10) days in which to file 
specifications of his objections after filing his entry of appearance in opposition. 
As revised, specifications must now be filed at the time of the entry of appear- 
ance in opposition. The statutory provision for thirty (30) days notice of 
applications for discharge, of course, remains unchanged. The effect of the 
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General Order is merely to reduce by ten (10) days the time within which a 
hearing may be held. 

The old detailed provisions for appeals in General Order XXXVI have 
been entirely eliminated and it now provides that “appeals shall be regulated, 
except as otherwise provided in the Act, by the rules governing appeals in 
equity in courts of the United States.” 

Revised Order No. XLII requires that petitions of attorneys, receivers 
and trustees for reimbursements for expenses, as well as for compensation, shall 
be heard at a meeting of creditors who shall be notified of the sums asked for 
compensation and also for reimbursement for expenses. 

In general Order No. XLIV very rigid rules are laid down to govern the 
retention of attorneys by receivers and trustees. Any receiver or trustee who 
wishes to retain an attorney, and any attorney desiring to act for a receiver or 
trustee, should read this order with care before taking any action in the matter. 

Subsequent to this revision of the Generai Orders the Supreme Court, on 
May 15, 1933, promulgated a new General Order requiring that ancillary 
receivers be appointed only upon application of the primary receiver or of any 

in interest with the consent of the primary receiver or by leave of the 
court of original jurisdiction or a judge thereof. This grew out of an abuse in 
the appointment of ancillary receivers for chain store systems. 

The foregoing summarizes the principal changes in the General Orders 
so far as they affect most attorneys in the conduct of ordinary bankruptcy 
proceedings, but no attorney can safely proceed without a copy of the new 


General Orders. Fortunately any law book dealer can supply for a small 


sum copies of booklets containing the Act, General Orders and Official Forms 


brought down to date. 
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Editorial 


We note that Geo. Creel, Chairman of the N. R. A. Board for California, 
Nevada, and Utah, delivered an address before the judges association of Cali- 
fornia. In outlining the scope and purposes of the N. R. A. it is reported he 
warned the jurists not to be “bound by the dead hand of precedent” in con- 
struing this legislation. He declaring that holding such legislation unconstitu- 
tional will result in economic disaster and will greatly retard the progress of 
the United States. It is not the purpose of this editorial to discuss the merits 
or demerits of the N. R. A. or any other relief legislation set up in an earnest 
endeavor to pull prosperity out of the quick sands of depression. Time alone 
will write the story of their success or failure. When, however, some too ardent 
disciple enthusiast of new theories feels called upon to warn the courts not to 
be bound by the dead hand of precedent (apparently the limitations of the 
constitution), it gives some cause for thoughtful consideration. 

The constitution of the United States is no visionary document. It was 
not based upon theory. It was builded upon the scientific study of the 
experience of humanity in government through all the ages. Because it is 
based upon fundamental principles it does not become out-worn or out-moded. 
It safeguards government of a free people against those mistakes which left 
the progress of mankind strewn with the wreckage of former efforts. It is a 
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declaration of the fundamentals of representative government. It was de- 
signed to protect the rights of the minority against the unthoughted agression 
ofamajority. It was designed to protect the liberties of the people against the 

tion of power by an autocratic legislature. It was designed to protect 









b the 

ai individual rights and property against the assumption of despotic power by 
— any ambitious executive. Our Constitution stands as one of the great pro- 
33.00 nouncements of the ages of governmental truths. As long as it survives 
] 







individual liberty is safe. As long as the people of the United States have the 
~ assurance that legislative or executive inovations will be measured by the yard- 
_ stick of constitutionality, so long can free government be maintained and new 
- ideas can be safely tried with the assurance that if found wanting, if found 





destructive of the rights guaranteed by this constitution they will be eradicated 
from their application to our social or economic life. 

But there is an ever-present danger, and that is the people themselves. The 
people can change their constitution and in changing may destroy. The 
courts which are its guardians may if public pressure can sway them, fail to 
be bound by its precedents and so write its death knell. In times like these 
where business depression has brought on a hysteria and human nature de- 
mands a panacea for its economic ills, too often a spirit of change pervades the 
atmosphere, as Edmond Burk once said, “The total contempt which prevails 
with you may come to prevail with us of all ancient institutions, when set in 
opposition to a present sense of inconvenience or to the bent of present inclina- 
tion.” Our present distress does not result from the frailties of our Constitution. 
It has resulted from the frailties of individuals in conducting their every- 
day business affairs. 

Fiske, the historian, describes the members of the constitutional convention 
as having a greater amount of political sagacity than had ever before been 
brought within the walls of a single room, and in speaking of their labors says, 
“History affords no example of such a gigantic account of constructive states- 
manship.” 

Shall we then who have been much devoted to business and little devoted 
to government be persuaded by specious promises to disregard those safe- 
guards which have builded the greatest popular government in the world 
today? Can we today far removed and safeguarded by the constitution from 
those infringements of personal liberty and the disorganized chaos which 
brought it into being, cast it aside in order to give free play to our own exper- 
imentation, the only recommendation for which is that it is new? 

The scientist may for years test his remedy upon his animals before he 
has the confidence to try them upon humanity, but the ambitious politician 
has the gall to foist onto the public the product of his political quackery un- 
tested and untried provided its advocacy will win enough votes to keep him 
in office. As long as there is no food and drug act which requires each polit- 
ical patent medicine to be branded with its ingredients or labeled poison the 
Constitution only saves the American people from being merely used as guinea 
pigs to gratify the curiosity of the experimenter in political science. 

“Caution and investigation are a necessary armour against error and im- 
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position.” It would be well at this time to remember the words of Alexander 
Hamilton, “that of those men who have overturned the liberties of republics, 
the greatest number have begun their career by paying obsequious court to the 
people commencing demagogues and ending tyrants.—” 

Ever since the introduction of our primary system in this country we have 
been having too little Government in point of quality and too much in point 
of quantity, too little guidance from representatives selected by the people and 
too much from self-appointed leaders. Today we may need to develop new 
ideas, and new plans. The fact that they are new is nothing against them, nei- 
ther is it anything in their favor. What does count is their soundness. The test 
of their soundness is to measure them by the experience of the past, for after all 
most of what we class as new is generally due to our lack of knowledge of the 
efforts where similar ideas have been tried and failed. What is of importance 
is that the proponents of such plans should welcome the opportunity to test 
their constitutionality to the end that nothing prejudicial to the rights and 
liberties of a free people should be found lurking behind a specious claim of 
public benefit. 

We have seen a new deal in Russia, and the result hardly comports with 
our ideas of representative government. We have seen a new deal in Italy, 
and it hardly measures up to our standard of government by a free people. 
We have seen a new deal in Germany and it hardly comports with our ideas 
of personal liberty. What these nations have done in the invasion of individ- 
ual rights, the United States can do, except for the limitation of our constitution. 

What we need today is confidence that whatever is done, whatever experi- 
ment may be carried out, whatever theory is tried that such legislative or 
executive action will not infringe or usurp any of those liberties which have 
been man’s through the centuries at the cost of so much blood-shed. That 
confidence can come only with the full knowledge that the court and judges 
of this country will calmly and dispassionately measure such experiments by 
the standard of their constitutionality. 

Today the responsibility of the judges is great; upon their sound sane and 
unprejudiced deliberations may depend the future of representative govern- 
ment. It therefore seems that public confidence is not to be secured by parti- 
san advocates of this and that theory, warning the courts not to declare their 
pet scheme unconstitutional. It is not to be secured by declaration to the 
courts not to be bound by the dead hand of precedent. It is not to be secured 
by giving the public the impression the influence is being exerted upon the 
courts. 

Rather will that be attained when the theorist spends more time in explan- 
ation, less in propaganda, more in action, less in threats, leaving it to the 
courts in their proper time to separate the dross from the gold. 
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(Case Comments 


MOBILES—Unlicensed Operator— 
ON plaintiff sued a township for injuries sustained on a defective highway. The 


defendant, in answer, set up that the plaintiff had not complied with the statute. (R. S. 
1931) SUPP» 8-202), which provides in part that, 
“No person . .. shall drive any motor vehicle upon a highway in this state 
unless such person . . . has been licensed. . . .” 


A demurrer was filed to this portion of the answer. 

It was held that the township was not liable in damages to an unlicensed driver, 
even though there was no casual relationship between the violation of the statute and 
the injuries sustained. (McCarry vs. Center Township, et al., 1933, 138 Kan. 624.) 

Not only is the above decision wrong in principle, and contrary to the great weight 
of authority throughout the United States, but a grave danger exists that other decisions 
which may be predicated thereon, will extend the rule into far fields. 

The opinion follows the Massachusetts rule, which had its origin in the Sunday travel- 
ing laws of that state. It has there been consistently held that an unregistered automobile 
driver has no rights on the highway other than that of being exempt from wilful or 
wanton injury. In many cases in that state, recovery has been denied to unlicensed drivers 
who sought recovery for injuries caused by defective highways. A few jurisdictions have 
followed this rule, (McCarthy v. Leeds, Maine, 1917, 101 Atl. 448, L. R. A. 1918D, 671; 
Hanley v. Town of Poultney, 100 Vt. 172, 135 Atl. 713; La Junta v. Dudley, 82 Colo. 
354, 260 Pac. 96) but the great weight of authority under statutes couched in similar 
terms is to the contrary (Hemming v. New Haven, 82 Conn. 661, 18 Ann. Cas. 240; 
Wolford v. City of Grinnell, 179 Ia. 689, 161 N. W. 686; Jones v. Township of Brook- 
field, 1922, 221 Mich. 235, 190 N. W. 733; Clark v. Hampton, N. H., 1929, 145 Atl. 265; 
Hersman v. County Ct., 86 W. Va., 96, 102 S. E. 810; Huntsville v. Phillips, 1914, 191 
Ala. 524, 67 So. 664; Luckey v. Kansas City, 1913, 169 Mo App. 666, 155 S. W. 873). 

The Massachusetts rule is not limited to those cases where suits are against munici- 
palities seeking recovery for injuries suffered by reason of defects in the highway. It is 
there held that an unlicensed plaintiff automobile driver has no right to recover from a 
third party wrongdoer except in the case of wilful and wanton wrongs (Dean v. Boston 
Street Ry. Co., 1914, 217 Mass. 495, 105 N. E. 616), and that a defendant driver or 
assenting owner of an unregistered automobile is liable for all damage resulting from 
its use on the highway irrespective of negligence. (Fairbanks v. Kemp, 1917, 226 Mass. 
75, 115 N. E. 240; Godek v. Cudahy Packing Co., 1919, 233 Mass. 105, 123 N. E. 398.) 
While three other states followed the Massachusetts rule when related to highway defects 
only New Hampshire has applied it to actions between third parties where one of the 
drivers is not licensed, (Johnson v. Boston & Maine R. Co., 1928, 83 N. H. 350, 143 
Atl. 516), and it has been held not applicable in the case of a driver from another state 
(L’Esperance v. Sherburne, 1931, 155 Atl. 203.) or where the driver is licensed but has 
failed to comply with the law relating to the registration of the automobile. (Clark v. 
Hampton, 1929, 145 Atl. 265, 61 A. L. R. 1171). The doctrine has been expressly re- 
pudiated in Maine (Cobb v. Cumberland County P. & L. Co., 1918, 117 Me. 455, 104 
Atl. 844), and in Vermont (Dervin v. Fremier, 1917, 91 Vt. 398, 100 Atl. 760.) It is of 
interest to note that the rule is now statutory in Connecticut. (Stroud v. Water Com’rs., 
oy sige 412, 97 Atl. 336; Atwood v. Crowe & Co., 1929, 110 Conn. 288, 147 
Atl. 871. 

In all other states, the decisions are uniform in holding that the failure to register 
the automobile or license the driver, does not charge the owner or driver with liability 
for injury or damage, in the absence of proof of casual connection between the non- 
registration or non-license and the injury. (Armstrong v. Sellers, 1913, 182 Ala. 582, 
62 So. 28; Lutify v. Lockhart, 1931, Ariz., 295 Pac. 975; Arrelano v. Jorgenson, 1921, 
52 Cal. Ap. 622, 199 Pac. 855; Caines v. Wheeler, 1925, Ky., 268 S. W. 1098; Lindsay v. 
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Ceachi, rg11, Del., 80 Atl. 523; Lockridge v. Minneapolis Ry Co., 1915, Ia., 140 N. W 
834; Faust v. East Prairie Mill Co., 1929, Mo., 20 S. W. [2nd] 918; Armstead v. Louns. 
berry, 1915, 129 Minn. 34, 151 N. W. 542; Hyde v. McCreery, 1911, 130 N. Y. S, 269; 
Marland Ref. Co. v. Duffy, 94 Okla. 16, 220 Pac. 846; Speight v. Simonsen, 1925, 115 
Ore. 618; 239 Pac. 542; Black v. Moree, 1916, Tenn., 185 S. W. 682; Munne v. Suther. 
land, 1917, Texas, 198 S. W. 395; Cirosky v. Smathers, 1924, S. C., 122 S. E. 864; Hers. 
man v. County Ct., 1920, 86 W. Va., 96, 102 S. E. 810; Derr v. C.. M. & S. R. R. Co 
1916, 163 Wis. 234, 157 N. W. 753.) 

The case discussed concedes that there is no casual connection between the failure to 
secure a license and the injuries. This being true, it would seem that the general rule 
should apply to the effect that for the violation of an ordinance or statute to be action. 
able the injury must be such as the statute or ordinance was intended to prevent. (Den. 
ton v. M. K. & T. R. Co., 90 Kan. 51, 133 Pac. 558; Parman v. Lemmon, 119 Kan. 323, 
244 Pac. 227; Shelden v. W. R. R. & L. Co., 1928, 125 Kan. 476, 264 Pac. 732). The 
rule of such decisions is well illustrated in the case of Black v. Moree, supra, wherein a 
mule which took fright at an unregistered automobile, caused injuries to the plaintiff, 
The Tennessee court said that the “unseemingly conduct of the mule was not influenced 
by non-registration” of the vehicle. 

The same principle was involved in this state wherein it was held that the failure 
of the plaintiff to have a license to ride a bicycle as required by city ordinance was not 
a factor in his collision with an automobile and did not defeat recovery. (Anderson vy, 
Sterrit, 1915, 95 Kan. 483, 148 Pac. 635.) 

It is a little difficult to understand why an automobile driver can be an outlaw and 
his automobile a nuisance as to one adversary, and be free from the same results as to 
another, but that is the law as set forth in the case discussed and the last case cited.—G. S, 


BILLS AND NOTES—Commercial Policy Versus Other Interests— 

M executed a note payable to P. P negotiated it to H, so as to constitute H a holder 
in due course under section 52-502 of our statutes. In an action by H against M it is 
held that a showing by M, (not adjudged insane) of his incompetency, or insanity, coupled 
with a failure of consideration would not constitute a defense: 

First National Bank v. Kallash 135 Kan. 73. 

This decision is a very striking one by our court. It is a unanimous decision, but 
Mr. Justice Harvey only “concurs in the order affirming the decision.” We are left to 
conjecture what was in his mind. Perhaps the court used language which was too 
strong. Perhaps the evidence was not conclusive on the incompetency. We do not 
know what his mental reservations were. The decision is a monument to Commercial 
Policy. It says that it is proper to protect innocent buyers of negotiable paper at the 
expense of those who are incompetent to contract. The impoverishment of insane people 
is, at least, second to the needs of commerce. The fact that there had been no adjudica- 
tion of insanity is hardly a substitute for capacity to contract. 

The court said, “The question involved is purely one of law under our negotiable 
instruments act (R. S. 52-501 to 52-509). The court does not indicate how the decision 
rests on these sections. In fact, no further mention is made of them. Generally these 
sections contemplate relations among parties who are not incapacitated from contracting. 
John P. Bleeg Co. v. Peterson 51 S. D. 502, 215 N. W. 529. The Negotiable Instruments 
Law makes no mention of insanity nor of lunatics. See Beutel’s Fifth edition of Bran- 
non p. 560. It is true that section 52-507 grants many and full rights to a holder in due 
course, but only against “parties liable thereon,” so the liability of the party must still be 
found judicially. The decision on the surface, really rests on stare decisis. The court 
relies on Bank v. McLaren 112 Kan. 538, a case involving a deed given by a person not 
mentally capable of making it, the grantee in such deed subsequently conveying to a 
Bank, a bona fide purchaser. The Bank prevailed over the insane maker. 

The court could have lined up with the other view that incapacity and failure of 
consideration constitute a good defense. In Dickerson v. Davis 111 Ind. 433; 12 N. E. 
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45 the court said, “The protection of persons who are so unfortunate as to be bereft of 
i and incapable of managing their estates is of higher obligation, and an object more 
to be cherished by the courts than is the protection of holders of commercial. paper, 
however, innocent they may be.” See also Wirebach v. Bank 97 Pa. 543, Sutcliffe v. 
Heatley 232 Mass. 231; 122 N. E. 317, Shipman Banking Co. v. Douglas 206 Ill. App. 
586, Brumley v. Chattanooga Speedway Co. 138 Tenn. 534, 198 S. W. 775, John P. Bleeg 
x y. Peterson 51 S. D. 502, 215 N. W. 529; 41 H. L. R. 536; 13 Ia. L. Rev. 345, Bran- 
non’s Neg. Inst. 5th Ed. by Beutel p. 560. In Brewster v. Weston 235 Mass. 14 the court 
said, “The absolute and paramount rights of infants and insane persons to avoid their 
contracts may be exercised against an innocent purchaser for value from the grantee, 
otherwise the law will fail to afford that measure of protection to the mentally helpless 
and incompetent which their condition justly requires.” The policy of protecting the 
insane person when he has received no consideration will be found well stated in Doty v. 
Mumma 305 Mo. 288, 264 S. W. 656. 

In the Tenn. case 198 S. W. 775, the court gave lunatics the same rights as infants. 
In fact it cited the leading infant case of Murray v. Thompson 136 Tenn. 118, 188 S. W. 
578; LRA 1917 B 1172 as its controlling case. In our courts’ view, had the maker in the 

ipal case been a minor, the plaintiff Bank could not have held him liable. Com- 
mercial policy would have given way to the policy of protecting infants. The court in 
the Kallash case treats lunatics with less consideration than it does infants. Some courts 
treat lunatics even more favorably than infants. See for example Walker v. Winn 142 
Ala. 560 39 SO. 12—in which court a lunatic’s contract is held to be void, whereas con- 
tracts of infants are only deemed voidable. Our court found considerable difficulty to 
avoid saying the same thing in Water Supply Co. v. Root 56 Kan. 187. It finally said, 
“We are of opinion that the weight of authority is to the effect that the contract (i.e. of 
an insane person) is not utterly void.” The court really held that the contract of insane 
persons were voidable here while in the principal case the insane person’s contract is 
neither void nor voidable. It is valid. 

The decision is surprising. In the past, we have not been so concerned about com- 
mercial policy. We have as a rule found notes and drafts to be non-negotiable wherever 
possible. We have hesitated to cut off defenses. We have deemed it unwise to have 
payees confer better rights on their indorsees, than they themselves possessed. Let us 
review briefly a few of our decisions. Where a note was given in payment of a mower, 
the machine to be returned in default of payment, the court held it contained a promise 
to do something other than the payment of money—a promise as to the future disposition 
of property and therefore that it was non-negotiable so that the indorsee stood in the 
payee’s shoes—Killam v. Schoeps 26 Kan. 310; a note given in payment of the premium 
for insurance on wheat provided that if any attempt was made to remove the wheat, the 
debt was to become due and payable at once and the court held this rendered the time 
of payment uncertain and that it was therefore non-negotiable. It refused to do what 
is usually done in such cases—judicially read into the note the words, “at the holder’s 
option.” Van Arsdale v. Martine 81 K 499. See also Miles v. Hamilton 160 Kan. 814, 
and Wulfekuhler Bank v. Wible 121 K. 66; a note providing for the delivery of additional 
security when demanded was non-negotiable because the time of payment was uncertain 
and it contained a promise to do something other than to pay money. Holliday State 
Bank v. Hoffman 85 Kan. 71, 35 L. R A N.S. 390. Compare Finley v. Smith 165 Ky. 
445 177 S. W. 262 and see 34 A L R 872-890; Where a note was secured by a mortgage 
and the mortgage was incorporated in the note, it was held that provisions therein re- 
quiring the mortgagor to pay taxes, make repairs, etc., constituted promises to do other 
things than the payment of money rendering the note non-negotiable. Chapman v. 
Steiner 5 K. A. 326; see also Westrand v. Parker 7 K. A. 562; and Iron Works v. Paddock 
37 K 510 and Wright v. Shimek 8 K. A. 350; Where a note was given in payment of a 
tractor and provided that title thereto was to remain in the payee with a right to re- 
possess it at any time he deemed himself insecure, and that the maker was to pay the 
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costs of the repossessing and pay any balance remaining unpaid after the resale proceeds 
had been applied to the face of the note—it was held that these agreements constituted 
promises to do other things than the payment of money. International Harvester Co y 
Watkins 127 Kan. 50; A note given in payment of the premium for hail insurance, con. 
tained provisions for an accelerated maturity when the wheat insured was threshed, and 
that the wheat should not be sold, mortgaged or removed until the note was paid. The 
court held these to be additional promises citing the early case of Killam v. Schoeps supra, 
The court said, “But aside from the uncertainty as to the time of threshing, there are 5 
many other promises and stipulations in the instrument that it cannot be held to be 
negotiable.” Rofr v. Jeffrey 128 K. 541. 

In the Killam v. Schoeps case the problem was whether the defenses of (1) the mower 
having been repossessed and (2) breach of warranty would be cut off as against the in. 
dorsee. In Van Arsdale v. Martine the action was between the immediate parties so the 
negotiability of the instrument was not controlling. In Wulfekuhler State Bank v. Wible 
the question was whether an offset should be allowed against the indorsee. In Bank v, 
Hoffman the question was whether the defense of failure of consideration should be al- 
lowed against the indorsee. In Chapman v. Steiner the question was whether payment 
to the indorser, without seeing or taking up the instrument, would be a defense against 
the indorsee. In International Harvester Co. v. Watkins the question was whether the 
defense of breach of warranty would be available against the indorsee. In Rohr v. Jeffrey 
the question was as to the liability of an indorser as such to a bona fide purchaser who 
had been refused payment by the maker. 

In all these cases, commercial policy was not strong enough to protect actual bona 
fide purchasers as against makers of contracts who had full capacity to contract, but had 
been careless, improvident, and had set the forces in motion whereby really innocent 
people had been damaged. In the principal case the court now says that commercial 
policy protects innocent purchasers even against people who have in fact no capacity to 
contract. 

In practically all these cases, provisions which inherently increased the marketability, 
the collectibility and value of the main promise to pay a sum certain were held to destroy 
negotiability. Add to this the fact that nearly all these holdings represent the minority 
view, and it becomes apparent that our courts’ attitude has generally been non-commercial. 
Perhaps Killam v. Schoeps represents a need to protect the early farming population of 
our state against the overreaching of farm implement companies whose representatives 
were aggressive and believed in “tying up” everything. 

Not only is the decision surprising in the list of our former judicial policy, but it is 
surprising in the light of our legislative policy. When the uniform negotiable instru- 
ments act came before our legislature in 1905 it struck out the third sentence from section 
16—now our section 52-216. The part stricken out reads as follows: “But where the 
instrument is in the hands of a holder in due course, a valid delivery thereof by all parties 
prior to him, so as to make them liable to him is conclusively presumed.” It apparently 
was considered against public policy to have a sane individual liable on a contract which 
he hadn’t delivered or issued. The legislature wanted a contracting mind to give inception 
to a contract. In the principal case the court held the maker liable though by hypothesis 
he had no contracting mind. By section 67-321 the legislature has provided that a mort- 
gagor can pay the mortgagee all amounts due under the provisions of the obligation which 
the mortgage secures, and that no transfer of a bond, note or other evidence of indebted- 
ness which such mortgage secures shall defeat the defense of such payment. This statute 
thus says that a mortgagor may forget his note. The mortgage is the essential thing. An 
innocent buyer, indorsee, is hereby made a mere common law assignee. Our supreme 
court completed the job in Allen v. Waddle 111 Kan. 690 by holding that the statute ap- 
plied to negotiable as well as non-negotiable instruments secured by mortgage. Com- 
mercial policy again bows to an apparent need to protect a mortgagor-maker. 

If the reference to the statutes—sections 52-501 to 52-509—be said to mean that these 
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getions give a holder in due course a title that is free from everything, that is, free from 
wen some defects not mentioned in 52-505, then it must be said that it is the policy of 
the courts to construe such sections very broadly and liberally. We have seen that it has 
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ry aways been our policy to construe sections 52-201 to 52-204 outlining the requisites of 
and jability and section 52-502 defining the requirements for due course holding very 
The grictly. Does the principal case indicate the beginning of a general liberal policy favoring 
Pra, commercial needs? The lawyers of Kansas who draw instruments for clients are no 
e doubt interested in this question. The decisions which we have reviewed, beginning with 
be Killam v. Schoeps, clearly show that negotiability is hard to save if it is desired to secure 





the payment of the principal sum by conditional sale or mortgage. The danger in the 
yse of the conditional sale, title-retaining provision results from the position taken by our 
court in Harvesting Machine Co. v. Lewis 52 Kan. 358 and Osborne v. Connor 4 K. A. 

. It is there laid down that the promise to pay for the machine is not enforceable 
after the property to which title was retained is repossessed. The transaction is held to 
be a true conditional sale, rather than a sale coupled with a retention of title for security 
purpose only. So a seller had better take a chattel mortgage. Commercial needs would 
be served better if we adapted the other view. Chicago Railway Equipment Co. v. Mer- 
chants Bank, 136 U. S. 268. Hollenberg Music Co. v. Barron 100 Ark. 403, 140 S. W. 
582, and Ann. Cas. 1913 C 659, 36 LRA N‘S. 594, 71 Univ. of Pa. Law Rev. 167, Okl. 
175 Pac. 746. Vol. 2A of the Uniform Laws Annotated p. 195. Later cases in this state 
dearly state that we have adopted the better view. Christie v. Scott 77 Kan. 257, Thresh- 
ing Machine Co. v. Nash 103 Kan. 871. Why can we not also say that, the promise being 
absolute, the note secured by it is negotiable? Not only must the Kansas lawyer beware of 
the conditional sale contract if he would have negotiability, but he has many other 
pitfalls. He must know that brevity is not only the soul of wit, but also the essence 
of negotiability. The mere length of a note is an argument against its negotiabil- 
ity. See Rohr v. Jeffrey supra—Now that the court has “gone commercial” perhaps the 
lawyers of the state may henceforth protect their clients with various provisos without 


ipso facto losing the advantages of negotiability. 
—T. J. M., University of Kansas School of Law. 
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MALICIOUS PROSECUTION—Acting Under Advice of Counsel as Defense— 
The plaintiff sued the defendants for malicious prosecution following a verdict of 


not guilty in a criminal action in which the defendants were complaining witnesses against 
the plaintiff. Judgment was for the plaintiff and the defendants appealed. In reversing 
the judgment of the trial Court, the Supreme Court held that the fact that a complaining 
witness against whom an action had been brought for malicious prosecution, diligently 
laid before legal counsel all the facts of which he had knowledge and the legal counsel 
advised the beginning of the prosecution, is a defense to the action. Kennedy v. Wagner, 
et al. (1933) 138 Kan. 541. 

The purpose of this note is to compare the decisions in which the defense of “acting 
under advice of counsel” has been used in malicious prosecution actions. Although the 
doctrine known as the “diligent effort doctrine” was mentioned in some of the cases, our 
Court in the above decision has definitely held that said doctrine has never been authori- 
tatively accepted by our Courts. The rule of defense as stated in the Wagner decision, 
supra, was first recognized in the early case of Dolbe v. Norton, 22 Kan. 101. The rule 
was stated by Justice Valentine in these words: 

“And where a person acting in good faith and under the advice of counsel 
learned in the law, mistakenly institutes a prosecution against another person who 
is not liable and the prosecution fails, the prosecutor does not thereby render him- 
self liable to an action for malicious prosecution or any other action.” 

This rule of defense as enunciated in the above case was recognized in the case of 
Clark v. Baldwin, 25 Kan. 120. In that decision the Court found that the prosecutor 
had not stated the whole facts of his case to his counsel, hence he was not acting in good 
faith and the advice is of no protection to him. There was no statement in this decision 
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as to whether it was necessary for the prosecutor to use diligent effort to gain knowledge 
of facts concerning the criminal action, but it would seem from the opinion that all tha 
was necessary was for the prosecutor to give his legal counsel all the facts of which he 
had knowledge. 

This defense was again discussed in the case of Schipple v. Norton (1888) 38 Kan. 
567; 16 Pac. 804. The rule of defense was given the same application as in the previous 
cases. It was not until 1897 that the case of Railroad Company v. Brown, 57 Kan. 785; 
48 Pac. 31 was decided and for the first time the addition “diligent effort to acquire in. 
formation” was inserted in this rule of defense. The decision in this case was rested 
upon another ground, but the Court, in its opinion, went ahead and discussed the rule 
of defense and said on page 791 of the opinion: 

“However, all the facts must be laid before such counsel not only of which 
are known to the informant, but of which can be learned by diligent and faithful effort 
to acquire pertinent information.” 

The only authority cited was Clark v. Baldwin, 25 Kan. 120. As we have shown 
above, the only question involved in that decision was whether or not the Prosecuting 
witness had fully and fairly stated to the counsel what information he had. 

In 1910 the case of Drake v. Vickery, 81 Kan. 519; 106 Pac. 290, was decided. In 
the opinion it was said: , 

“Advice of counsel will absolve only where all the facts known to the in. 

formant and of which he could learn by diligent effort are laid before counsel.” 


And the Brown case, supra, was cited as authority. No question of effort or lack of 
effort to ascertain facts in addition to those disclosed to the counsel was involved in this 
decision. The result is that still there is no authoritative declaration of this Court ap. 
proving the “diligent effort”. doctrine. 

In 1921, when the Haines v. Railway Company, 108 Kan. 360; 195 Pac. 592 decision 
was rendered, this rule of defense, as stated in the earliest cases, was adhered to by Justice 
Marshall in his opinion. His comment on the defense was as follows: 

“The rule that advice of counsel properly taken and relied upon in good faith, 
is a defense to a suit for malicious prosecution apply with still greater reason when 
the proceeding complained of was instituted with the approval of the prosecuting 
officer of the state.” 

Justice Burch, concurring with the opinion rendered by Justice Marshall after care- 
fully considering both the Brown and Vickery cases, stated that as the precise question of 
knowledge of facts was not in issue in either of the cases, the opinion regarding the 
diligent effort doctrine was dicta and was not an authoritative declaration of the Court 
approving said doctrine. He further stated that considering the subject from the stand- 
point of principle, he favored the rule as stated by Justice Marshall. 

The Haines v. Railway Company decision, supra, has been considered by our Court 
in recent decisions as definitely settling the proposition that our Court has not accepted 
the “diligent effort” doctrine. In 1931 this defense was considered in the case of Rowe 
v. Glen Elder State Bank, 132 Kan. 709 and the Court followed the rule as laid down in 
the Haines-Railway Company decision. The principal case cited in this note, Kennedy v. 
Wagner, 1933, 138 Kan. 541, has definitely stated the rule and has left out entirely any 
reference to the “diligent effort” doctrine. This decision has definitely decided the rule 
of defense applicable, as the facts necessary to be given to legal counsel by the prosecutor 
were considered and was the ground upon which the decision of the case was decided. 
It was definitely held that only the facts of which the prosecutor had knowledge need be 
presented before legal counsel in order for prosecutor to avail himself of the “acting 
under advice of counsel” defense in malicious prosecution cases. —C. H. M. 


WILLS—“Children” as a Word of Limitation— 
Testator devised land “to A for and during his natural life, and after his death I 
give, devise and bequeath said real estate to his children, of his own blood, born in law- 
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ful wedlock.” Should A “die without children of his own blood born in lawful wed- 

” then to B. 

Held: A took an estate tail. (Allen v. Peddler, 119 Kan. 773, 241 P. 696). 

After the Statute De Donis the judges formulated various modes in which estates 
wil could be created: 

(a) Directly under the Statute De Donis as, to A and the heirs of his body. 

(b) Under the rule in Wild’s case, as where a devise is made to A and his chil- 
dren, and A has no children. 

(c) By implication, as a limitation to A and his heirs (or to A for life) and if 
he die without issue, to B and his heirs. 

(d) Under the rule in Shelley’s case, as A for life, remainder to the heirs of his 
body. 

While these were the common types, other modes were well established. 

The various modes were distinct, and governed by separate and settled rules. One 
form may be abolished by Statute, and entailments in the other forms be unaffected. 

The Pedder Case is remarkable. 

The limitation was in the form of a life estate and a remainder. If a limitation so 
framed creates an estate tail, it must do so under the Rule in Shelley’s Case. Fearne treats 
the rule in Shelley’s Case as an exception to his fourth class of contingent remainders. 

Now the court, in order to show that the Pedder Will (which was a life estate 
with a remainder to a restricted class of children) created an estate tail, fortifies its posi- 
tion by an illustration, or hypothetical case, peculiar to the rule in Wild’s Case. 

In the windup the court shifts its position again by saying: “All authorities which 
are not disposed to depart from fundamental rules, hold that a will in the form of the 
Pedder Will imparts an indefinite failure of issue.” This tells us that the Pedder Case 
creates an estate tail by implication—that it belongs to a third group. 

Now the chasm between the rule in Shelley’s Case—the rule in Wild’s Case, and 
estates tail by implication—is “as wide as a barn door and as deep as a well.” That these 
rules are fused in this case will appear from the following: 

Quote: “Suppose the will had said, ‘I give my land to Joseph and his children of 
his own blood lawfully begotten.’ There would have been no doubt that an estate tail 
was created.” 

As there was no life estate, if this limitation could be construed to create an estate 
tail, it would be under Wild’s Case. It has nothing to do with the Pedder Case, where 
there was a life estate, and therefore could only create an estate tail under Shelley’s Case. 

Quote: “Suppose the will had said, ‘I give my land to Joseph, and at his death to 
his children of his own blood lawfully begotten.’ Under the law applicable to such a 


gift, nothing would be added to the shorter expression.” 
This statement confounds the rule in Wild’s Case with the rule in Shelley’s Case. 


The distinction is vital—under Wild’s Case “children” is a word of limitation; in other 
limitations children is, prima facie, a word of purchase. Thus a devise to A and his 
children, A having no children gives A an estate tail under Wild’s Case, children being a 
word of limitation; but a devise to A for life, remainder to his children, creates a life 
estate and a remainder. In the latter case, children is a word of purchase. 

In dealing with estates tail, the struggle is to arrive at the meaning of certain words: 
heirs of the body, issue, children, descendants. 


THEORY OF ESTATES TAIL 


The concept of an estate tail is a direct line of lineal descendants—of issue until the 
blood line runs out. This concept is satisfied with the words “issue” and “heirs of the 
body.” 
Contrasted with these expressions is the word “children.” 

“Issue” and “heirs of the body” mean a perpendicular line, children means a horizontal 


line. 
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“Children” means immediate offspring—descendants of the first degree. “Issue” 
and “heirs of the body” indicate descendants of all degrees. 

A limitation to A for life, remainder to the heirs of his body, creates an estate tai] 
in A. It denotes a direct line of lineal descendants until the stream of A’s blood ends, 
It then goes to the remaindermen, if any; if not, the reversion is then in the donor or 
his heirs. 

A limitation to A for life, remainder to his children creates a life estate in A with 
remainder in his children. Children in such case is a word of purchase. 

Now children may be legitimate, illegitimate, adopted, or posthumous. Also, we 
speak of foster children, step-children, and children of two or more marriages. Legiti- 
mate children are children of the blood—adopted children are not. So, too, illegitimate 
children are blood children; legitimate children are not only blood children, but they are 
born in lawful wedlock. 

In the Pedder case, the remainder was to “children of his own blood, born in lawful 
wedlock.” This is exactly and precisely the same as a remainder to his legitimate chil. 
dren. The word “born” adds nothing because if they are children, certainly they were 
born. The word “blood” does not mean “heirs of the body.” Blood children includes 
legitimate and illegitimate children; it excludes adopted children. If “blood heirs” does 
not mean “heirs of the body,” (Howe v. Howe 94 Kan. 67, 145 Pac. 873) by what 
legerdemain is “blood children” of “children of the blood” to be so translated? Does 
our law prohibit a remainder to legitimate children? If not, then I challenge the most 
astute practical lawyer who may happen to glance at these sheets to formulate a phrase 
that for neatness, accuracy, precision and perspicuity could improve upon the words 
“children of his own blood born in lawful wedlock” to accomplish that end. The Howe 
case eliminates the word “blood,” and leaves the Pedder Will to read “to A for life, 
remainder to his children born in lawful wedlock.” It is believed this is the only case 
in the books holding such words create an estate tail. 


THE AUTHORITIES 


In the leading case of Doe v. Perryn 3 Term. Rep. 484; 100 Eng. Rep. 690, the limi- 
tation was “to A for life, remainder to the children of A begotten, or to be begotten on 
her body.” Held: Life estate and remainder. It is submitted that this is much stronger 
language in favor of an estate tail than the Pedder Case. 

The case of Barnes v. Provost (1809) 4 Johns 6, was concurred in by Chancellor 
Kent and was selected by Sharswood and Budd as a leading case. (2 Lead. Cas. on Real 
Prop. 260) Land was devised to A for life, remainder to such child and children as A 
shall have lawfully begotten in fee. This was merely a remainder to legitimate children, 
as in the Pedder Case. It is not as strong as the Perryn Case as the word “body” was 
omitted. 

Next comes the important case of Minnig v. Batdorff (1847) 5 Pa. St. 503 where 
the devise was to A for life, remainder “to the children which are come or born of her 
body shall hold or possess my said land or plantation.” Please note that this is much 
stronger language to create an estate tail—children born of her body—than in the Pedder 
Case 


The language of the court in holding it to be vested remainder is instructive: 

“Looking to the almost unbroken current of decisions, commencing with Boraston’s 
case, 3 Rep. 19, which settles the rule of construction that must govern here, it was 
hardly to be expected we would be called on, at this late day, to reaffirm principles that 
have long ago passed into rules of property.” 

With deference these words are apt in the case at bar. 

The Court further says: 

“In Doe ex dem Barnes v. Provost 4 Johns 6, a case always received with approba- 
bation, the words used were much stronger to show an intent to postpone the vesting of 
the remainder until the death of the tenant for life, than those of the present will. The 
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devise was to my daughter C. P. during the period of her natural life, and immediately 
after her death I give the same unto and among all and every such child or children as 
the said C shall have lawfully begotten, at the time of her death in fee simple. It was 
srongly urged that the words “shall have” were to be used in immediate connection 
with the sentence “at the time of her death,” the words “lawfully begotten” being merely 
ysed to confine the gift to legitimate children, whereby the limitation over would be 
restricted to such of the children as survived the mother, and therefore contingent. But 
it was held to effectuate the intent “begotten” must be taken as used synonymously with 
“born” and the subsequent words referring to the death of the mother were employed 
simply as expressive of the time when the devise over was to vest in possession. Again 
ing from the Pedder Case: 

“All the authorities which are not disposed to depart from fundamental rules, hold 
that a will in the form of the Pedder Will, imports indefinite failure of issue. It is 
sufficient to cite: Winchell v. Winchell 259 Ill. 471; 475; 102 N. E. 823; Hertz v. Abrahams 
110 Ga. 707, 710; 36 S. E. 409; Eschelberger v. Barnitz g Watts (Pa.) 447, 450; Barber 
y. Pittsburgh Railway 166 U. S. 83.” 

In the Winchell Case there was a devise to “A for life, remainder to his heirs, but if 
he die without issue, then over.” As the phrase “to A for life, remainder to his heirs” 
would create a fee simple in A under the rule in Shelley’s Case, the devise (reconstructed) 
was the same as “to A and his heirs, and if he die without issue to B.” At common law 
this would create an estate tail by implication. 

In the Hertz Case the limitation was “to A and in case he has no issue to B.” The 
court held this created an estate tail by implication which the statute converted into a fee 


simple. 
. the Eichelberger Case the devise was “to A and his heirs and if he should die 
without leaving lawful issue” then over. Held: estate tail by implication. 

In the Barber Case the limitation was to A in fee and a gift over in the event of her 
“dying without offspring.” The court held this to mean the same as “dying without 
issue,” hence an estate tail by implication. 

These cases were correctly decided, but with deference, they have no application 
here. We are dealing with the rule in Shelley’s Case—not estates tail by implication. 

What, then, is the solution? 

It is submitted that in legal effect, the limitation in the Pedder Case was to A for 
life, remainder to his legitimate children, if he die without legitimate children to B. It 
is stated Joseph was a single man without children. It was then an ordinary contingent 
remainder with a double aspect—with reversion in the heirs of the testator. If he mar- 
ries and has a legitimate child, the remainder will vest in such child, subject to open and 
let in other children if born—and the gift over would fail. On the other hand, if he 
never has a legitimate child or children, then on his death, the alternative gift to Clark- 


son will vest. 
This was the common law, and has the advantage of carrying out the intention of 


the testator. 

Professor Gray once said there were jurisdictions where it was dangerous to use the 
word “heirs” in a will. If this case is to stand, we have the same hazard in the word 
“children.” —H. K. A. 


Washburn College School of Law. 


The following were handed in as class papers by John P. Davis, a first-year 
student at Washburn Law School. As the cases are of interest to Kansas lawyers, they 


are thought to be worthy of publication. 


LEWIN V. BELL—285 Ill. 227, 120 N. E., 633— 
Robert Lewin devised to his five children (John, Cora, Mary, Fenton and Ella) his 


Property share and share alike, and to the legal heirs of their bodies respectively. By the 
tule in Shelley’s Case each would have taken a fee tail in an undivided one-fifth of the 
property; but this rule is not in force in Illinois. By statute each child of Robert Lewin 
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took a life estate in an undivided one-fifth with contingent remainder over. Each on 
of the five also had a reversion in one-fifth of the property. 


Cora had three children and Mary one child; thus two-fifths of the reversion are dis 
posed of. After the birth of these grandchildren of Robert Lewin each of the five chij. 
dren have a reversion in one-fifth of the remaining three-fifths. Now each child has q 
life estate in one-fifth with a reversion in one-fifth of three-fifths, or three twenty-fifths, 


John, Fenton, and Ella conveyed to a third party all their interest in the property, 
He subsequently re-conveyed to John, Fenton and Ella, the interests that had been con. 
veyed to him and the question is what interests each of the five have after the re-cop. 
veyance. 

Each of the three who conveyed had a life estate in five twenty-fifths and a reversion 
in three twenty-fifths. When they came together in the third person these estates merged, 
They could not merge completely however since the two were not of the same size, viz, 
the life estates were larger in respect to the amount of property. Thus the reversion in 
three twenty-fifths could swallow no more than three twenty-fifths of the life estates— 
two twenty-fifths in life estate do not merge. By the conveyance then, the reversion in 
three twenty-fifths has swallowed the life estate in three twenty-fifths, creating a fee in 
three twenty-fifths with a life estate in two twenty-fifths subject to the contingent remain. 
ders over. 


Cora and Mary, who did not convey still have a life estate in one-fifth and a rever. 
sion in three twenty-fifths—just as each of the five children had before the conveyances, 
John, Fenton and Ella have a fee in three twenty-fifths and a life estate in two twenty. 
fifths, subject to the contingent remainder. 


PLUNKETT V. HOLMES (1661) /83 E. R. 271— 


A man seized in fee, devised the land to his son Thomas for life and if he dies 
without issue living at the time of his death to Leonard; but if Thomas had issue living 
at the time of his death then the fee should remain in them. Correctly interpreted, this 
will give Thomas a life estate with alternative contingent remainders over. 

Thomas suffered a common recovery under which the defendant claims title. Plain- 
tiff claims title under Leonard. 

The contention of the plaintiff is that Thomas had a fee with an executory devise to 
Leonard; that consequently Leonard’s interest was not barred by the common recovery 
upon the authority of Pells v. Brown. Their argument is that by the descent of the re- 
version both the life estate and the reversion are in Thomas; that the life estate is thereby 
merged with the reversion, since they exist both in the same person, and a fee is created 
in him. They then conclude, that as a fee cannot be limited upon a fee, the interest in 
Leonard must necessarily be an executory devise. 

The major premise of the plaintiff, however, is erroneous. The reversion and the 
life estate will not merge so as to create a fee in Thomas. He had only a life estate with 
contingent remainders over. The reversion in him will not swallow the life estate con- 
trary to the express devise and intent of the will. The life estate will remain intact in 
order to support the remainders provided for by the testator. The rule is that where a 
life estate with contingent remainder over is created by will in him who has the re- 
version, the two estates will not merge. 

Since the estates did not merge, Thomas had only a life estate with a contingent 
remainder to Leonard. By the common recovery Leonard’s interest was barred. Thomas 
being life tenant and reversioner could convey a fee to the defendant, and thereby destroy 
the contingent remainder. 


RYAN V. MONAGHAN 99 Tenn. 338, 42 S. W. 144— 


The will of James P. Monaghan provided as follows: 
A life estate to his wife with a remainder to the heirs of his son James; provided 
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, in the event that James should die unmarried and without issue, then the 


should go to the three brothers and one sister of the testator. 
By the terms of this devise a life estate was created in the wife with alternative con- 





8 









- 4 tingent remainders over to the heirs of his son James or to his three brothers and one 

| sister. 

Boy ‘ The life tenant died and the three brothers and one sister of the testator claim the 
property. The estate is not in them however, since the contingency upon which they were 

operty, to take effect has not occured. James has not died without issue, but is still living. Since the 

D con. first remainder cannot take effect because James can have no heirs while living, and the 





second remainder cannot take effect because the contingency upon which it is based has 
not happened, the whole thing falls to the ground. That is to say, neither contingent 
remainder can take effect because of the failure of the contingency, hence both are inop- 
erative. Thus we have merely a life estate in the wife with a reversion in the heirs of 
the testator. James P. Monaghan is the only heir of the testator and consequently takes, 
by operation of law, a fee simple title. The three brothers and one sister of the testator 
can never have any interest in the property by operation of this will. Their interest was 
completely destroyed for failure of the contingency at the termination of the prior par- 


ticular estate. 
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The Committee on Illegal Practice of 
Law of the Wichita Bar Association has 
filed in the District Court the following 
two suits: Claude I. Depew, et al., v. 
Wichita Association of Credit Men, and 
Claude I. Depew, et al., v. Wichita Retail 
Credit Association. These cases are set 
for hearing on February 16th and 19th. 

A great deal of interest is attached to 
these cases on account of their being the 
first of this kind brought in the State of 
Kansas. The petition in each of the cases 
alleges many practices carried on by these 
two organizations which amount to the 
practice of law and that the same is illegal 
and tend to bring the legal profession and 
the administration of justice and law into 
bad repute. The petitions pray that a writ 
of injunction be issued restraining the de- 
fendant corporations, their officers, agents, 
employees, directors, trustees, and attorneys 
from advertising that it maintains a legal 
department for the benefit of their members 
and others; from maintaining a legal de- 
partment and carrying on the practice of 
law through themselves and their officers, 
agents, employees, directors, trustees, or at- 
torneys, and from performing any of the 
acts set forth in the petitions. 

The outcome of these suits will be watch- 
ed with a great deal of interest, due to the 
fact that throughout the State many banks, 
real estate firms, automobile clubs, trust 
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companies, etc., are actually performing 
legal services. 
= = * 

On December 30, 1933, memorial services 
were held by the Topeka Bar Association 
for the late Chief Justice Frank Doster and 
the late Judge George H. Whitcomb, of 
Topeka. The memorial to Judge Whitcomb 
was read by Circuit Judge George T. Mc- 
Dermott. Remarks were made by Judge 
Otis E. Hungate, Thomas F. Doran, John 
C. Waters, Senator J. Glenn Logan, Judge 
L S. Ferry and Raymond J. Reynolds. The 
memorial to Judge Doster was read by 
Thomas F. Doran and a supplementary re- 
port of the Memorial Committee was read 
by Judge Otis E. Hungate. Judge George 
A. Kline, Col. Clad Hamilton, John E. 
Addington, Judge Dennis Madden, and 
Eugene S. Quinton also spoke. 


Willis Crowther, Jr. 16, son of Willis B. 
Crowther, well-known Salina Attorney, 
died Dec. 30, from heart disease and com- 
plications. The youth was born in Salina 
and had lived his entire life there. 

* * * 


The members of the Montgomery County 
Bar Association are grieved over the death 
of Mrs. C. J. Bryant, who died on Dec- 
ember 15th in the hospital at Kansas City, 
Missouri. 
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Charles L. Hunt of Concordia has been 
resting for three months prior to Dec. 1, 
at Excelsior Springs, Mo. He is back in 
Concordia now, but is very weak. He hopes 
to go to California soon. 

* * * 


In Shawnee County, Ronald Finney was 
prosecuted by Lester M. Goodell, County 
Attorney, Paul L. Harvey, Assistant County 
Attorney, both of Topeka, and Hugo T. 
Wedell of Chanute, and was defended by 
John J. Schenck and Clyde Schenck, both 
of Topeka. The trial took place before 
Judge Paul H. Heinz of the Second Divi- 
sion, recently appointed by Governor Lan- 
don, vice Judge Whitcomb, deceased, and 
was his first jury case. It required a week’s 
time in which to get the jury and another 
week’s time in which to put in the State’s 
case, at the end of which time Finney plead 
guilty on thirty-one counts and was sen- 
tenced to a minimum term of thirty-one 
years in the penitentiary. 

The question arose whether or not he 
could be sentenced to a term of fifteen years, 
by having the sentences on sixteen of the 
counts run concurrently, but the court, on 
the strength of the recent decision of the 
Supreme Court in June (Beck v. Fetters, 
137 Kan. 750) came to the conclusion that 
he could not sentence concurrently and dis- 
regarded the recommendation of the county 
attorney. In this case Beck (the petitioner 
for a writ of habeas corpus) had been found 
guilty of violating the prohibitory liquor 
law on two counts on November 20, 1930. 
On December 30, the Court sentenced him 
to pay a fine of $100 on each count and six 
months in jail. The jail sentence on the 
two counts was to run concurrently. On 
December 29, he was again arrested upon a 
new charge of violating the prohibitory 
liquor law and on January 15, 1931, found 
guilty and sentenced to ninety days in jail 
and fined $100.00. In pronouncing the 
second sentence the court did not refer to 
the former sentence or state whether it 
should be served consecutively or concur- 
rently with the first sentence pronounced 
in December, 1930. His time having ex- 
pired under the first sentence, he then ap- 
plied for a writ of habeas corpus which was 
denied in the District Court. The Supreme 
Court affirmed the judgment of the Dis- 
trict Court, citing R. S. 62-1512 and 62- 


1528, and overruling In re: Weisner, 93 
Kan. 161. There is a difference of opinion 
at the bar as to the applicability of the case, 

The second count of the action recently 
filed in the United States District Court by 
Ronald Finney’s former brokers, Jackson 
Bros. & Boesel of Chicago, to recover $236, 
895.87 from the National Bank of Topeka, 
presents an interesting and novel question, 
The petition alleges that the bank turned 
into the channels of commerce a dangerous 
instrumentality, namely $90,000.00 of forged 
bonds transferable to bearer, which it is 
alleged the bank knew were forged, and 
that the plaintiff took these bonds as a bona 
fide purchaser for value without notice, 
These bonds were a part of $151,600.00 
worth of bonds which were turned back to 
Finney on June 30, 1933 by the Bank, the 
remainder of the bonds being valid bonds. 
It is said that this portion of the case is 
based upon the old squib case known to 
all students of Torts, Scotts vs. Shepherd, 
2 William Blackstone 892 (1773), and 
that the defendant is liable because it pas- 
sed the forged bonds to Finney, who in 
turn passed them to the plaintiff. Whether 
the bonds can be likened to the squib 
remains to be seen. The bank through 
its counsel strenuously denies any liability. 
The plaintiff is represented by Stone, Mc- 
Clure, Webb, Johnson & Oman, and the 
defendant by Doran, Kline, Colmery & 
Cosgrove. 

* * e 

Memorial services were held by the Bour- 
bon County Bar Association at Fort Scott, 
Kansas, on December 9, 1933, honoring 
Chas. F. Trinkle, who was serving as Dis- 
trict Judge of the Sixth Judicial District at 
the time of his death, C. E. Cory, who was 
referee in bankruptcy at Fort Scott for 
many years, and for J. M. Humphrey, who 
died at Erie, Kansas, but who practiced 
law at Fort Scott for many years prior to 
his removal to Erie. 

Douglas Hudson and J. H. Crider de- 
livered addresses honoring the late Chas. 
F. Trinkle, A. M. Keene and F. W. Bay- 
less upon C. E. Cory and B. Hudson and 
Hubert Lardner upon J. M. Humphrey. 

Appropriate resolutions were adopted 
and spread upon the records of the court. 

After a protracted illness, James H. 
Mitchell passed away at his home in Law- 
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rence on November 25th at the age of 71. 
He was a native of Ohio but practically 
his entire life was spent in Lawrence. After 

ting from the Law School of the 
University of Kansas in 1893, he was ac- 
tively engaged in the practice of law for 
more than 40 years. From 1901 to 1907 
he served as Probate Judge of Douglas 
County and was City Attorney of Law- 
rence from 1909 to 1913. He was one of 
the best known and most highly respected 
members of the Douglas County Bar and 
at the time of his decease was President 
of the Douglas County Bar Association. 

* * * 

George D. Freeze, a member of the Bar 
of Sherman County, and a resident of 
Goodland, Kansas, died October 24, 1933; 
his body being sent to his old home in 
Sussex, New Brunswick, Canada, for burial. 

* ¢ * 


The Bar of Independence has recently 
had a new addition in the person of Robert 
Wilson Wagstaff, son of Thos. E. Wag- 
staff, who was graduated from Harvard 
Law School last spring and has gone into 
the law firm of Wagstaff & Scovel. 

* & * 


The Bar of Coffeyville has been aug- 
mented by a new lawyer in the person of 
Clement A. Hall who graduated from Kan- 
sas University last spring but who has not 
as yet entered the general practice. 

* * cd 


The Montgomery County Bar Associa- 
tion held its regular annual meeting on 
January 2, 1934. The business meeting of 
the Association was held in the courtroom 
of the Montgomery County courthouse at 
Independence, Kansas, in the afternoon. 
At this meeting the following officers 
were elected: 

— L. McVey, Independence, Presi- 
t. 

Richard L. Becker, Coffeyville, Vice- 
President. 

Frank Clampitt, Independence, Secretary. 

Jay Scovel, Independence, Treasurer. 

At this meeting the following Mont- 
gomery County lawyers were unanimously 
elected to life-time honorary membership 
in the Montgomery County Bar Associa- 
tion: 

Hon. T. H. Stanford, Independence. 
Hon. S. M. Porter, Caney. 
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Hon. Albert L. Wilson, Cherryvale. 
After the routine business the Associa- 
tion adjourned to the Country Club where 
the regular annual bowling tournament 
was held. At 6:30 the regular annual ban- 
quet was held in the private dining room 
of the Booth Hotel, where, amid the strains 
of lilting music and the fragrance of table 
bouquets the members enjoyed a sumptuous 
banquet, after which they were highly en- 
tertained by addresses by Hon. Dallas W. 
Knapp of Coffeyville, Kansas, who pro- 
ceeded in his best manner to place various 
members of the Montgomery County Bar 
on the gridiron. Senator Knapp was fol- 
lowed on the program by Hon. P. C. 
Spencer of Independence, Kansas, who gave 
an educational and highly entertaining talk, 
choosing the subject, “Changes.” Hon. W. 
F. Lilleston of Wichita, Kansas, followed 
Mr. Spencer on the program and gave a 
splendid address upon the question of prece- 
dence upon which present national legis- 
lation is based. Hon. A. R. Lamb, past 
President, acted as toastmaster. 

* * e 

In November, 1933, the members of the 

Brown County Bar had dinner at the Hia- 
watha Country Club. Discussed revision of 
fees, ethics and snitches. 

& a ® 

“Syndicated Crime, a National Menace,” 

is an article in the Kansas Banker, for 
August, 1933, p.p. 12-15, by Joe Rolston, 
Jr., county attorney of Coffey County. 

& * * 


Mr. A. E. Kramer, County Attorney of 
Stevens County, had the misfortune to 
break his ankle recently while participating 
in a basket ball game; he is reported get- 
ting along well and will soon be able to 
again take up his regular work. 

* * * 


W. V. Crosswhite of Mound City, former 
County Attorney, is now employed under 
the A.A.A. at Washington, checking the 
legality of the government’s wheat con- 
tracts as they come in from the farmers. 

& * * 

Local papers of Central Kansas report 
the death of J. W. Brinkerhoff. He died 
January 7, 1934, at Los Angeles, age 79 
years, leaving a daughter, Mrs. Barbara 
Lloyd and a son, Philip Brinkerhoff; and 
his widow nee Maude Sollitt. He was 
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Judge 1903-1911 of the 2oth District, Rice, 
Barton, and Stafford counties. He went 
to Kansas City after his term ended, thence 


to California where he remained. 
a 2 * 


The Bar Association desires the assis- 
tance of every member in securing new 
members for the Association. 

* * a 

On the 20th of October, 1933, the mem- 
bers of the Brown County Bar and their 
wives surprised F. M. Pearl, senior mem- 
ber of the Bar with a birthday party. Mr. 
Pearl has been in the general practice of 
law here for thirty-five years. The lawyers 
presented Mr. Pearl with a token of their 
esteem. 

* 2 2 


How about your dues? Have they been 
paid? 
* * e 


The Home Owners Loan Corporation 
organized under the recent act of Congress 
has taken most of an entire floor of the 

‘New England Building in Topeka and has 
brought to its Topeka office a number of 
out-of-town lawyers. 

* « 

Every member who reads these items 
must get one new member if he desires to 
keep on reading the Journal. 

* * * 


Chas. E. Davis, 56, for 14 years County 
Attorney of Chase County, died Septem- 
ber 30, at his home in Cottonwood Falls. 
Few men in the practice of law in Kansas 
were better known. Though not native of 
Chase County, he had lived there nearly 
all his life. 

* * * 

_Try and remember whether you paid 
any attention to that notice to pay your 
dues which Mr. Norton sent you. 

* * & 

Judge H. E. Walter, Syracuse, who was 
taken severely ill in December, 1932, has 
been unable to take care of his work on 
the bench the past year and only recently 
has he recovered sufficiently to be able to 
resume his duties on the bench. He opened 
court in Garden City on January 8 and will 
hold motion days in the various counties 
in the remainder of the year. 

* * * 


Are you going to get your new member? 


N. A. Yeager, 80, an attorney at Augusta 
for 50 years, died November 21, following 
a week’s illness. Known as the dean of 
the Butler County Bar Association, he had 
served one term as mayor of Augusta and 
four years as postmaster. 

* ee e 


The dirty old portraits of former Fed. 
eral Judges which used to hang in the old 
Federal courtroom at Topeka of the pos 
office building are being cleaned and re 
conditioned by Allen Sells before being te. 
hung in the courtroom of the new Federal 
Building. Mr. Sells is said to have been 
commissioned to paint several other por. 
traits of later Judges. 

John Foulks, a young attorney of Ness 
City, has been appointed county attorney 
of Scott County to succeed Ed R. Bane 
who recently resigned by request. The 
new official is son of Judge A. S. Foulks, 
one of the best-known members of the 
Kansas Bar. 


When are you going to pay your dues? 


A. J. Thompson, attorney of Horton, has 
his left arm in a sling for a second five 
weeks, thanks to a banana peel and his 
helpful disposition. The first break came 
from a fall downstairs. When the arm 
healed he started to help a friend start a 
car. As he walked around the machine he 
stepped on a banana peel. Down he went. 
Snap went the arm again. 

* & * 


Ralph T. O’Neil, of Topeka, is in Wash- 
ington. 

& Sd * 

If you do not receive the next number 
of the Journal, don’t blame it onto the 
mail but onto the fact that you put that 
notice to pay dues in your desk and forgot 


about it. 
* _ * 


Miss Katherine Reed, daughter of Mr. 
and Mrs. Clyde M. Reed of Parsons, was 
married January 13 to Donald I. Mitchell, 
Wichita attorney, son of Judge and Mrs. 
William Ross Mitchell of Mankato. They 
are both graduates of Washburn College 
Mitchell being a graduate of the school 
of law there. 
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Every member of this Association who 
reads this Journal is interested in cooperat- 
ing in the National Bar Program and 
raising the standard of the Bar in general. 
Those who are not members of the Associa- 
tion probably do not even know there is 
such a thing as a National Bar Program. 
You need their cooperation and help, and 
the State Bar Association needs their co- 
operation and help. Make it your job to 
go out in your locality and get every lawyer 
who is not a member of the State Associa- 
tion to immediately join. 
* * * 

Arch L. Taylor, attorney of Salina, is ill 
with a severe attack of gallstones. He is 
confined to his home. 

The Sherman County Bar has organized 
a County Bar Association, which contem- 
plates meeting at the call of the officers 
to discuss matters of interest confronting 
the local bar. Their first meeting was 
held in the month of December, with the 
Judge of the District Court and the Court 
Reporter as guests. A dinner was served. 

Senator George McGill of Wichita is to 
be the main speaker at the Democratic 
State meeting in Topeka on February 22nd. 

Ld & e 


C. A. Leinbach of Pottawatomie County, 
died November 10, 1933, at his home in 
Onaga. “Chet” as he was familiarly known 
was prominently identified with thie good 
roads movement in Kansas. 

He was born at Onaga, Kansas, April 
11, 1881, the son of Samuel E. and Lucy 
M. Leinbach, pioneers of Kansas and Potta- 
watomie County. He passed away quietly 
and when apparently in full rigor of life 
at his home in Onaga, November 10, 1933. 

Mr. Leinbach graduated from _ the 
Onaga High School in 1899. From 1899 
to 1902, he was a student at the Kansas 
State Normal at Emporia, Kansas. He re- 
ceived his degree of Bachelor of Arts at 
Kansas University on June 6, 1906. He was 
admitted to the Kansas Bar June 24, 1915. 
He was with the 53rd Battery Field Ar- 
tillery for a time during the World War, 
receiving his honorable discharge Decem- 
ber 19, 1918. He served as County At- 
torney of Pottawatomie County from 1927 
to 1929. He was interested in and took 
an active part in all public and community 
affairs. He will be missed, not only in 
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his home and in the community in which 
he lived, but by the bench and Bar of 
Pottawatomie County, and his many friends 
in the state. 

* te * 

Hon. Albert L. Wilson, veteran lawyer, 
has returned to Cherryvale, Kansas, to re- 
sume the practice of law, where he com- 
menced the general practice of law fifty- 
one years ago. 

* * 

Edward Hutchinson, a former circuit 
judge of Marshall County, Kansas, died at 
the home of a daughter in suburban Wil- 
mette January 23, as he was celebrating 
his 87th birthday. 

After serving eight years as a judge at 
Marysville, Kansas, he retired 28 years 
ago and spent some time in Florida before 
going to Wilmette. 

* % * 

The Federal Census Bureau has under- 
taken a crime survey of the United States. 
Wherever there are Judicial Councils the 
work is done as far as possible through 
such state agency. The call was made 
last summer for data of criminal cases in 
all courts of general jurisdiction for the 
year 1932. In Kansas the federal blanks 
were received and mailed out early in July, 
1933. Most counties reported at once. All 
counties but four have now reported, and 
these four are expected to be received in a 
few days. 

The chief points of report are the number 
of individual cases (defendants) and the 
number sentenced. The nature of crimes 
charged is given both as to all prosecutions, 
and as to “treatment” or sentence upon 
conviction. The number of original de- 
fendants who drop out from one stage to 
the next is given. Convictions for a lower 
offense than the original charge are also 


shown. 
* & * 


KANSAS CITY BAR RADIO SERIES 
WDAF, The Kansas City Star 
“America and the New Year,” Hon- 
orable Floyd E. Jacobs, President, Kansas 
City Bar Association, 3:30-3:35 P. M, 
New Year’s Day, January 1, 1934. 
“Abraham Lincoln,’ Honorable Merrill 
E. Otis, Judge for the Western Division of 
the Western District of Missouri, United 
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States Federal Court, 5:15-5:20 P. M., Feb- 
ruary 12, 1934. 

“George Washington,” Honorable Albert 
L. Reeves, Judge for the Western Division 
of the Western District of Missouri, United 
States Federal Court, 5:15-5:20 P. M., Feb- 
ruary 22, 1934. 

“The Citizen as Protector of Justice,” 
Honorable Kimbrough Stone, Judge, United 
States Circuit Court of Appeals, Eighth 
Circuits, 5:15-5:20 P. M., March 10, 1934. 

“The American Flag,” Honorable Wil- 
liam Buchholz, Vice-President, Kansas City 
Bar Association, 5:15-5:20 P. M., Flag Day, 
June 14, 1934. 

* « 2 

William A. Jackson, 67, Judge of the 
Atchison County District Court, died at 
his home January 20. He had been judge 
of the court twenty-five years. He is sur- 
vived by the widow, a son, Ed Jackson, 
Ness City, Kansas, and a brother, Z. E. 
Jackson, Atchison city attorney. 

Mr. Jackson became Judge of the Atchi- 
son County District Court in 1909 after 
having served four years as Atchison city 
attorney. He established a record of fair- 
ness and impartiality that resulted in his 
being selected for twelve successive terms 
to preside over the court, virtually every 
time without opposition. 

W. A. Jackson was born in Versailles, 
Mo., October 6, 1866, and went to Atchi- 
son in 1878 with his parents, the late 
Judge and Mrs. Horace M. Jackson. His 
father later served for a part of one term, 
under special appointment, as judge of 
the same district court over which W. A. 
Jackson later presided for twenty-five years. 

Judge Jackson graduated from the law 
school at the University of Kansas in 1888. 
A year later he was admitted to the bar 
and entered a partnership with his father 
that continued until the elder Judge Jack- 
son’s death in 1910. Since that time, the 

firm of Jackson & Jackson had been con- 
tinued by Judge Jackson and his brother, 
Z. E. Jackson, present Atchison city at- 
torney, although Judge Jackson had not 
actively practiced law since he became judge 
of the district court. He was a staunch 
Republican and a party adviser throughout 
northeast Kansas. 
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Several decisions of the supreme court 
of Kansas in the past year have been dis. 
cussed in law magazines of other states, 

Such are: Alpha Tau Omega Fraternity 
v. Bd. Co. Comrs. 136 Kan. 675 in 17 Minn, 
Law Rev. 678, May, 1933. 

Grimison v. Bd. Educ. Clay Center, 136 
Kan. 511 in 17 Minn. Law Rev. 660, May, 
1933. 

Kansas City Title & Trust Co. v. Fourth 
Nat'l Bank of Wichita, 135 Kan. 414 in 
46 Harv. Law Rev. 720, Feb., 1933. 

Marmont v. Axe, 135 Kan. 368 in 12 
Oreg. Law Rev. 161, Feb., 1933. 

State v. Stockman, 133 Kan. 7, in 5 
Rocky Mt. Law Rev. 81, Dec., 1932. 

State v. Thomas, 136 Kan. 400, in 19 
Va. Law Rev. 520, March, 1933. 

Hotchkiss v. Fischer, 136 Kan. 530, in 
46 Harvard L. Rev. 847 March, 1933. 

* * a 


Hon. Richard L. Becker of Coffeyville, 
Deputy County Attorney, recently became 
the proud father of a second daughter. 

co * * 


The Southwestern Kansas Bar Associa- 
tion held its mid-winter meeting at Dodge 
City on Saturday, January 6. The princi- 
pal speaker was Earl W. Evans, president 
of The American Bar Association. He out- 
lined the program of the latter association 
for the coming year, and asked the lawyers 
of southwest Kansas to cooperate with 
him in making the program a success. In 
the afternoon, Dean Allen, of Washburn, 
spoke on Real Property, and Judge Elrick 
C. Cole, of Great Bend, delivered an elo- 
quent appreciation of the life and work 
of the late Judge Roscoe H. Wilson. C. C. 
Wilson, of Meade, was toastmaster at the 
banquet, and the principal speaker of the 
evening was Dean Davis, of Kansas Uni- 
versity. Dean Davis’ theme was “The 
Lawyer of the Future.” Albert Watkins, 
of Dodge City, presided at the meeting. - 

The officers of the Southwestern Kansas 
Bar Association for the year 1934 are: 
President, W. E. Broadie, of Kinsley; W. 
H. Russell, of LaCrosse, vice-president and 
secretary-treasurer, John Swader, of St. 
John. 

e eB e 


Charles A. Bowman of Kansas City, 
Kansas, who has recently been appointed 
state counsel for the State Advisory Board, 
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Kansas Division of the Federal Emergency 
Administration of Public Works, com- 
monly known as the P.W.A., now spends 
nearly all of his time in the office of the 
corporation in Topeka. 

George S. Allen of Topeka is the state 
counsel for the corporation. William K. 
Ward of Kansas City, Kansas, is the coun- 
si for the first district. E. R. Sloan of 
Topeka, former Justice of the Supreme 
Court, is the counsel for Shawnee County. 
Other attorneys attached to the office of the 
corporation are Brick P. Davis of Oska- 
Joosa, Charles W. Hoover of Olathe, Harold 
N. Jordan of Beloit, J. Harold Jorgensen 
of Wichita, and Don B. Stallings of Cald- 
well. 

* * * 


The rooth Anniversary of the birth of 
John J. Ingalls, distinguished Kansas law- 
and statesman, was widely celebrated 
over the state December 29th. In Wichita 
there was a memorial meeting held in the 
Ingalls Room of the Allis Hotel, sponsored 
by Rea Woodman and Dave Leahy. Sen- 
ator Chester I. Long of Wichita, and 
Charles F. Scott, both delivered addresses. 
It is interesting to note that these two men 
both delivered addresses in the Senate and 
House respectively upon the presentation 
of the statue of John J. Ingalls to the Hall 
of Fame, twenty-five years ago. 
& & * 


The Topeka Daily Capital tells of the 
death of Stephen Earle Lee at the U. S Vet- 
erans’ hospital at Leavenworth on Thurs- 
day, November 30th. Mr. Lee was the first 
principal of the Gove County High School, 
serving in that capacity from the fall of 
1903 till the spring of 1906. His death is 
said to have been caused by the recurrence 
of an old war wound. 

After leaving Gove County Mr. Lee took 
up the study of law and for years practiced 
in Kansas City where he was the first judge 
of the Kansas City small debtors’ court. 
For six years he was chief clerk in the office 
of the state superintendent of schools at 
Topeka, from which position he recently 
retired. He was a member of the 22d Kan- 
sas in the Spanish American war and lately 
served as state adjutant of the United States 
War Veterans. 

Mr. Lee was born in Illinois August 15, 
1874, and came to Kansas when but a small 
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boy. He was a graduate of the Emporia 
Teachers college, from the Washburn law 
school, and took post graduate work at K. 
U. Surviving are his wife, Mrs. Maude 
Lee; his daughter, Mrs. Maudell Osborne; 
his son, Stephen Lee; his mother, Mrs. P. 
B. Lee; two sisters, Mrs. Woodhull and Mrs. 
Titus, both of Cottonwood Falls; and two 
brothers, Rad Lee of Topeka and DeWitt 
of Chanute. 
* * * 

Frank O. Johnson of McPherson, is re- 
ported by the Journal of American Bar As- 
sociation as a member thereof who died 
April 22, 1933. 

* * 

December 5 Ralph Knittle, Salina attor- 
ney, suffered a broken knee cap. He was 
pushing his car and slipped on the concrete 
driveway, causing the injury. He is now 
able to resume the practice of law. 

* * * 


Michael J. Gernon, 56, attorney, of Rus- 
sell died Dec. 9. Mr. Gernon had driven 
from Russell to the house of a friend, James 
Hall, in Winterest township, 20 miles south- 
west of Russell, apparently expecting to 
spend the night there. All the family were 
absent, at Russell and Galatia. Mr. Ger- 
non entered the house and started to go 
upstairs, but fell back, apparently stricken 
with apoplexy. He was found dead when 
the Hall family returned before 6 o'clock. 
Careful examination by two physicians led 
tn expression of these conclusions to Her- 
bert Deines, the county coroner, who con- 
cluded the facts to be sufficiently obvious 
to require no inquest. 

Mr. Gernon was one of the most widely 
and kindly known lawyers of central and 
northwest Kansas. His father was one of 
the colony that founded Russell in 1871, 
coming from Wisconsin, and his mother 
came somewhat later. “Mike,” as almost 
everyone always knew him, was born in 
Russell, and was educated in its public 
schools, graduating in the class of 1897. 

Thereafter he attended the University of 
Kansas, receiving both A. B. and LL. B. 
degrees in 1903, 04. He had practiced law 
since 1896 at Russell. He was elected and 
re-elected county attorney, serving with 
credit. His love and study of English lit- 
erature was such, that for years he could 
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recite verbatim and quote from the masters, 
pages of the best. 

It is recalled by many that no lawyer 
in the west half of the state looked after the 
interests in ccurt of the underdog without 
money and without price, more than he 
did. He made no attempt to thwart the 
law but when the poorest wretch, the down- 
and-outer, needed a word in court or after 
conviction, to be given a chance, Mr. Ger- 
non could be depended on to speak for him. 
Probably no lawyer so often visited the 
jails to assure prisoners of a protection that 
would prevent punishment from becoming 
persecution and cruelty, and yet without 
fair hope of reward other than the quiet 
of his own conscience. Though not opulent, 
he helped hundreds, both by outright gifts 
and by innumerable loans that in many 
cases are still unpaid and that he always 
knew would be doubtful. 

& @ * 

The choice of United States Attorney for 
the District of Kansas has not yet been made 
by the Attorney-General of the United 
States. It is said that the appointment will 
be made from one of the following attor- 
neys: Matt Guilfoyle of Abilene, Senator 
Harry Warren of Fort Scott, A. J. Mellott 
of Kansas City, Kansas, and Bailey P. Wag- 
gener of Atchison. 

* #& e 

Mr. Paul Lamb of Caney has tempor- 
arily abandoned the general practice of law 
to take charge of a Citizens Conservation 
Corps camp in Wisconsin. 

Ad s e 

Wm. Osmond, Great Bend attorney 
since 1879, reached his 8oth birthday Dec. 
6, 1933, and the event was observed at the 
home of his niece, Mrs. Orlin Baker. Mr. 
Osmond located at Great Bend soon after 
he graduated from Iowa State University 
and was admitted to the bar. For twelve 
years he was law partner of Sam Maher and 
then had a law office of his own until 1900 
when he formed a partnership with Judge 
E. C. Cole which continues with the addi- 
tion of a junior member, T. B. Kelley. 

* * 


Hon. S. M. Porter of Caney, one of the 
oldest and most highly respected lawyers in 
Montgomery County, has been confined to 
his home for the past several months due 
to illness. 
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Judge V. P. Mooney of the probate cour 
of Butler County, filed his resignation ef. 
fective Dec. 1, after 19 years in office, and 
in the middle of the term for which he was 
elected last November. At 81 years of age, 
this popular official resumes his practise 
of law, his retirement being directly the 
desire to take up the cause of clients havi 
to do with estates in his court. Under the 
law he could not do this as judge. Goy, 
Landon appointed W. N. Calkins, member 
of the Bar of Butler County, to succeed 
Judge Mooney. 

* * * 

Circuit Judge George T. McDermott has 

been holding court in Oklahoma City. 


In the District Court at Fort Scott the 
jury had been out a couple of days in an 
automobile damage suit. On noon of Jan- 
uary 11th the jury came in, and Judge W, 
F. Jackson inquired, “Gentlemen of the 
jury, have you agreed upon a verdict?” 
“We have, your honor,” replied the fore- 
man. “Pass your verdict up to the court,” 
said the judge. After being duly entitled 
in the court and case, in the handwriting of 
the foreman, the court’s eyes met the fol- 
lowing: 

“Verdict. 

“We as the jurors for the Wray Chambers 
Guardian of Zetta Chambers and C. W. 
Eshelbrenner, and William Leitz doing 
business as the Fort Scott Packing Company 
a partnership have come to a hung jury. 

“Signed by Foreman Sam Yeakle.” 

The court sent the jury out to deliberate 
further, but the verdict of the jury finally 
stood as their decision on the case. 

Attested by Douglas Hudson 
s 


Many lawyers from over the state have 
been in attendance upon the impeachment 
trial of Roland Boynton, Attorney-General, 
now proceeding in the Senate. In addition 
to the lawyer members of the Senate, M. A. 
Bender, Holton; E. H. Benson, Colby; 
Claude O. Conkey, Newton, Kirke W. 
Dale, Arkansas City; A. O. Delaney, Jr. 
Troy; Hal E. Harlan, Manhattan; Dallas 
W. Knapp, Coffeyville; J. G. Logan, To- 
peka; Daniel M. McCarthy, Mankato; L. T. 
Cannon, Humboldt; Ralph B. Ralston, El 
Dorado; R. C. Russell, Great Bend; E. J. 
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Taggart, Wellington; Arnold C. Todd, 
Wichita; Harry Warren, Fort Scott; and 
simeon Webb, Pittsburg, who help consti- 
tute the court of impeachment, many other 
lawyers are present at the trial, including 

er of the House Will H. Vernon. 
Judge S. C. Bloss of Winfield, Matt Guil- 
foyle of Abilene, Oscar P. May of Atchin- 
son, Edward E. Pedroja of Eureka, William 
D. Reilly of Leavenworth, George Templar 
of Arkansas City, J. R. White of Jewell 
City, and R. A. Cox of El Dorado, consti- 
tute the Boards of Managers of the House 
for the impeachment of the Attorney Gen- 
eral and State Auditor French. 

Judge Bloss is chairman of both Boards 
of Managers and Senator Fred M. Harris 
of Ottawa, who has been the Governor’s 
chief counsel during all of the Finney in- 
vestigation, is the attorney for the Board 
of Managers and is actively trying the Boyn- 
ton case to the Senate. 

The Attorney-General is defended by Ar- 
thur J. Mellott of Kansas City, Kansas, A. 
M. Ebright of Wichita, W. L. Cunningham 
and D. Arthur Walker of Arkansas City. 
Randal C. Harvey of Topeka and J. N. 
Tincher of Hutchinson are the attorneys 
for State Auditor French and are also at- 
tending the sessions. 

Lieutenant Governor Thompson, who 
is not a lawyer by profession, is assisted by a 
committee of several senators in the decision 
of points of law which arise in the course 
of the trial. 

e * * 


Lawrence F. Day is the new judge of 
the Atchison county district court to suc- 
ceed the late Judge W. A. Jackson. 

Mr. Day was appointed by Governor 
Alfred M. Landon on the recommendation 
of the Atchison County Bar association 
adopted at a meeting Wednesday afternoon 
called for the purpose of recommending a 
successor for Judge Jackson. 

The appointment is effective at once, and 
Judge Day will assume his duties as soon as 
the formal appointment document is re- 
ceived by mail. He will take the oath of 
cfice befere Joe C. Seibel, clerk of the 
district court. 

The new judge is said to be one of the 
youngest if not the youngest district judge 
in Kansas. He was born at Onaga, Kan., 
33 years ago today—January 26, 1901. The 
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appointment by Governor Landon is an 
appropriate birthday present. 

The selection of Judge Day by the bar 
association was unanimous. He is consid- 
ered a remarkably able attorney and the 
possessor of a thorough knowledge of the 
law, unusual moral stamina, and a rare 
sense of justice and equity such as success- 
ful judges must have. 

Soon after his graduation from the Kan- 
sas university school of law, Judge Day 
came to Atchison and started practicing. 
His success was notable for a young at- 
torney and he soon gained the respect and 
good will of the other members of the 
Atchison county bar. He was elected judge 
of the city court and after serving one term 
was elected county attorney in 1929, serv- 
ing two terms. He is a Republican.—At- 
chison Daily Globe, Jan. 26, 1934. 

s * * 


The trial of former State Treasurer Tom 
B. Boyd, after the overruling of various 
motions, began January 15th before Judge 
Hungate in the Third Division of the Shaw- 
nee County District Court. The state is 
represented by County Attorney Goodell, 
Assistant County Attorney Harvey, and . 
United States Attorney Sard M. Brewster, 
especially appointed by the Governor to 
assist in the prosecution. The defendant 
is represented by former County Attorney 
Tinkham Veale and Leon Lundblade of 
Beloit, former county attorney of Cloud 
County and former Assistant Attorney-Gen- 
eral. In this case it took less than two days 
within which to get a jury and the trial is 
now proceeding. 

* * * 

The following new committees of the 
State Bar Association have been appointed 
by President Challiss: 

Committee on Criminal Law and Its 
Enforcement. 

A. L. Berger, Kansas City, Kansas, 
Chairman. 

S. C. Bloss, Winfield. 

Lee Bond, Leavenworth. 

Arthur Hurd, Abilene. 

Committee on Judicial Selection and Bar 
Activities in Connection Therewith. 

E. R. Sloan, Holton, Chairman. 

M. V. B. VanDeMark, Concordia. 

Chas. D. Welch, Coffeyville. 

W. D. Jochems, Wichita. 
Arthur J. Mellott, Kansas City. 
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BENCH AND BAR 

“Why do judges so often become tyrannical and impatient, after several years on the bench?” 

A straight-out question put by a well-known lawyer. That’s what we are inviting. Too bad he 
wouldn't let us use his name though. 

Judges are human. There are several reasons. 1-Failure to appreciate the practitioner’s viewpoint. 
2-The human abuse of power. 3-Thoughtlessness. 4-In busy districts too much is expected of a judge, 
5-Today, the nerve-racking demands made on the judge. 6-Judge gets tired of insistent demands to 
be heard at length on a matter he has decided many times. 7-Too many dilatory motions and needless 

jecti 8-Too often unethical methods by lawyer. 9-Illness and personal troubles which lawyer 
does not know of. 

Now let us ask one. 

“Why do some lawyers criticise and belittle the judge to their clients when they lose a lawsuit?” 

There are several answers to this. 1-To cover their own incompetence. 2-To get another fee for an 
appeal. 3-Temporary anger and loss of control. Lawyers are human too. 4-Sometimes, unfortunately, 
because they accepted a retainer knowing they could not win. 

“What is the result?” 

The legal profession could not continue without a certain amount of public respect for the courts, 
A slam at the judge, whether justified or unjustified, is a definite undermining of public confidence as 
the judge is the human representative of the court. 

The intention is to injure the individual, the judge. The result is to destroy respect for the court 
itself and in doing so destroy the lawyer's business. Certainly if a business man or other client feels his 
attorney does not have confidence in the court, as represented by the judge, then he is not going to let his 
case be taken to court. He will settle it outside without legal help or drop it. 

The relation of the Bench and Bar is a subject which should have much more study than now is 
given to it. After thirteen years on the bench I begin to wonder more and more, to be more and more 
uncertain about it, and to feel the need of open frank discussion. 

Judges, I am sure do many things needlessly which irritate the practicing lawyer while he likewise 
quite uselessly and needlessly plays on the disposition of the jurist. 

Let’s take a few known instances. 

Lawyer ten minutes late to court being detained by necessary counsel to important and good paying 
client. On arrival finds jury already in box. Judges announces he is late, that jury has been examined 
and smilingly asks lawyer if he has any objections to any of the jurors. Lawyer knows he should not 
have been late, the case is small, he takes his medicine and accepts the jury. The judge saved ten 
minutes which was important, but the lawyer lost the confidence of his client. 

Attorney’s stenographer answers ‘phone that attorney compelled to be out of town attending court 
in another city. Case is continued over to next day, it being the only one for trial that day. An hour 
later it is found that this same attorney is actually in the courthouse and his stenographer is looking for him. 

Lawyer is always ready for trial when opponent is not; never ready for trial when his opponent 
is ready. Lawyer never wants his case set when the judge has a day for setting it. 

Judge walking in hall of courthouse after deciding a case hears losing attorney tell his client, “Oh, 
that judge doesn’t know anything. It will be a cinch to reverse him on appeal.” 

Attorney in loud voice to crowd in hall announces, “Oh that judge is just a plain —— fool. 
We can’t get any justice in his court.” 

Judge tells young attorney in angry voice, “You can’t practice law that way here. I'll teach you 
something. I’ve forgotten more law than you'll ever learn.” 

Do you think some of these are peculiar happenings? They have all happened in the last few years 
and hundreds more which could be related. 

The relation of bench and bar is in many ways a peculiar relation. As long as it is a natural 
relation, not strained on either side, it is idealistic. 

But we have always the human equation to deal with. There is the attorney who, when he loses 
becomes unnatural and can not regard the judge the same. The judge knows a strained feeling exists 
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i ttorney who is always friendly so long as he wins but just as soon as he loses a 
ase swings to the other extreme. He immediately forgets that it is not a personal matter with the 
that he will have many more cases to try in court, that likely the judge regards only the client 
god there is nothing detrimental or derogatory to the attorney in the decision. 

Frequently a lawyer is not at his best. Also frequently the judge. Also frequently one of the 
younger members of the bar trying a case comes to a matter new to him. He does not know how 

proceed. It is simple to the judge and the opposing lawyer. Failure to know may be fatal to his 
hall the judge risk condemnation by the opposing lawyer and gently suggest to the young lawyer 
do? Is it more important that the older lawyer win on a technicality or that justice be done? 
You may consider the answer to these questions obvious. But did you ever sit in a case where 
a matter became important? Or as a judge did you ever try this and hear what was said by the 
other lawyer afterwards? 

My answer is help the young lawyer where his client would otherwise suffer an injustice. But 
like the little boy who looks ruefully at his finger after it is burned, I have been tempted to say 
“gever again.” In spite of that feeling I still do it. 

This brings to mind another thing, the shiftless and uncertain use of the words attorney and lawyer. 
They are purposely being used interchangeably in these remarks to call your attention to it. 

Now returning to the subject. 

There is a division of opinion as to personal relations between judges and lawyers. For instance, 
we have the judge who never accepts an invitation to dine with a lawyer, to ride with him in his auto, 
to hunt with him in duck season or even walk to and from the court house with him. We have a 
very striking instance of this in a neighboring state that many of you will instantly recall. You will 
also recall that he is liked by all and has a reputation of being one of the most conscientious and 
capable of judges 

Then we have the other side. A Wichita attorney tells about trying a case in another district where 
the judge, while a witness was on the stand being examined, suddenly broke in to ask about another 
Wichitan. The case stopped, cigars and cigarets were lighted, conversation continued for many minutes 
until finally the judge said, “Perhaps we had better get back to the case.” Examination of the 
witness continued. 

Where is the happy medium to be found? 

It is unquestionably true that when one becomes a judge he must expect to pay the price in lost 
friendships and companionships. This is true not only among members of the bar but other friends. 

After all there must be a middle ground. It is too much to expect an active lawyer to retire as 
in a cloister on his selection for the bench. On the other hand clients and witnesses lose faith in a judge 
if they see him too friendly with the other side. It may be and usually is entirely harmless on his part but 
human nature is prone to doubt, criticise, and believe the worst. 

For your consideration I suggest that the Bench owes to the Bar: 

Consideration, courtesy with orderly and prompt trial procedure. 

Thoughtful, studied but not delayed decisions. 

Helpful guidance when . 

Appreciation of the lawyers’ difficulties. 

Impartiality as between persons. 

That also among other things the Bar owes to the Bench: 

Respect as the archstone of the profession. 

A helpful attitude in procedure. 

Prepared cases. 

Protection against unjust accusations. 

Realization of its problems. 

It is interesting to note comments on matters under this column. Most interesting however is 
that so many prefer not to speak openly. Following are some comments. There are others at hand 
which will not be used without the names. We hope to have that permission by the next issue. 

Next time the discussion will be on “Crime. The Court, the Attorney, the Defendant, the Jury.” 
Read what Hon. Earle W. Evans, President of the American Bar Association has to say, then send in 
your opinion, not over 100 words, signed. 

I’m going to say what I think but do not use my name. I am a coward just like a lot of others. 
But Judge when I come down to Wichita I feel just like I am in a bedlam. All the courts are running 
at the same time and lawyers running pell-mell here and there. Why don’t you have one judge to call 
all the docket and I’m sure we would feel a whole lot more respect for the courts. 

Just a kicker but. 

You started something. It ought to have been started long ago. Why don’t we clean our own 

house? Pretty soon the public will clean house for us and we will all be in some other business. 


More power for an open discussion. 
H. H. 


Glad to see the new discussion in the Bar Journal. I think the judges ought to wear robes. It 
would not mean any work on their part and the people of this country would learn to have the same 
fespect for courts that they have in England. Put my vote down for robes. 

I for one am opposed to loosening up the courts any more. All we hear is business. I studied 
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law as a profession and if it isn’t going to be anything but a money-making institution then let’s all 
into business where we belong. Bo 


Are judges becoming tyrannical? 

No. A great number of them are not even severe or dignified enough on the bench. 

Lawyers criticise judges because some do not measure up to a judgeship mentally, and other, 
because they lack judicial dignity and are inclined to court the friendship of those who (as they believe) 
can assist them politically. (This is mainly due to our method of selecting judges.) 

J. E. Addington, Topeka, Kansas 


I have known of no instances in recent years of tyrannical action on the part of judges. 

There is some criticism, properly due, and plentifully voiced as to those judges who do not rule 
upon matters arising in the trial of a case. Sometimes it is probably necessary, from the Court's view. 
point, that a ruling be reserved; but I believe the lawyers would rather have the Judge make his ruling, 
than to handle it by the reserved method. 

As to the attitude of a Judge toward the members of the Bar and their atttude towards the Judge, 
just let it be natural. If the lawyers and judges are the right kind of men, the personal friendships 
that exist before election, may well continue, with the same expression of that friendship as formerly, 

James A. Allen, Chanute, Kansas 


Yours for higher standards 


A few of the judges by reason of inherent disposition or long service become impatient, rather 
tyrannical, and at times disposed to take advantage of the power vested in them but on the whole | 
would say that judges are not tyrannical. 

the judge is criticised by lawyers there is usually a reason for it and the judge has furnished 
the cause. If the judge would exhibit an even temper, listen attentively for a reasonable time to the 
lawyer who, if he be a good lawyer knows more about his case than the judge can possibly know, is 
impartial, reserves decision until a full hearing and then pronounces his best judgement there will be 
No criticism. My observation is that the lawyer asks for no more and is certainly entitled to as much. 

No occasion for a bearing of aloofness on part of judge toward the lawyer either in or out of the 
courtroom and the characteristics of the judge should be so well known to the lawyer that he will have 
no notion that the social relationship of the judge with lawyers will ever have any bearing upon 
the result of a lawsuit to be decided by the judge. 

A. T. Ayres, 13th Dist., Howard, Kansas 


Your discussion is stimulating and could result in eliciting many thonghts from the bar. 

There is a very present danger that the great majority of people-non-lawyers, will eliminate lawyers 
and courts if more solemnnity, formality, and trappings are added. Results are desired. Justice is 
wanted with speed and dispatch as well as certainty. If courts do not meet the lay demand and 
expectations other institutions will evolve. 

J. C. Ruppenthal, Russell, Kansas. 


IMPERSONALITY is the acme of attainment in the association between the judge and the lawyer. 
While the attitude of one toward the other should be absolutely impersonal yet at the same time it should 
not be strained but natural and on the basis of mutual respect and confidence. 

The judge, by force of circumstances, is in a position of indefinable self-ostracism from intimate 
association with any particular member of the bar, and it behooves both the judge and the lawyer to 
accept cheerfully and without reservation the situation created by their respective spheres for the impartial 
settlement of human differences. 

Hugh Means, 4th District, Lawrence, Kansas. 


In view of the fact that the article entitled “Practice in Kansas by Non- 
resident lawyers” has received such favorable comment, the Journal wishes 
to inform the members of the Bar that Freeland F. Penny, co-author with 
Mr. Atkinson, is a senior at the University of Kansas Law School and is cer- 
tainly entitled to much credit for the comprehensive work which he did in 
connection with the article in question. 





